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The Supreme Court of Canada has become much more permissive with respect to
the use of parliamentary debates in statutory interpretation. This study starts with
a detailed review of the twelve cases in which references were made to
legislative history in 1999. They show a lack of consistent practice by the Court
and that some aspects of the question remain unsettled. The discussion that
follows focuses on important issues pertaining to the consultation of such
materials: (i) the purpose for which they are used, (ii) the preliminary
requirement of legislative ambiguity, (iii) whether they constitute an
interpretative means per se, and (iv) the relevant factors to determine their proper
weight.

In addition to the 1999 decisions, the paper examines the previous case law
on the subject, the situation in other common law jurisdictions, and the rationales
underlying the traditional exclusionary rule. The background of the analysis
includes the principle of the rule of law, the bygone plain meaning rule of
construction, and the modern purposive and contextual interpretative method.
Throughout the discussion, the author puts forward certain suggestions to remedy
the remaining shortcomings regarding parliamentary debates; his main
contribution consists of a set of guidelines to assess their persuasive force in the
process of ascertaining the intention of Parliament.

I. Introduction

1 In 1999, the Supreme Court of Canada was quite permissive in relation to the use of
parliamentary debates in statutory interpretation. In no less than a dozen cases did it refer to
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legislative history to assist in ascertaining the intention of Parliament. An outside observer would
think that this was the predictable consequence of opening the door to those extrinsic aids, as the
House of Lords formally did in Pepper v. Hart.1 The problem in Canada, however, is that there has
never been a similar comprehensive decision by our highest Court to operate as a paradigm shift
away from the traditional strict exclusionary rule and allow the consultation of parliamentary
materials in interpreting legislation.

2 This paper will review the 1999 Supreme Court judgments that resorted to parliamentary debates,
which will bring out the lack of consistent practice thereof. In the discussion that follows, I shall
address some of the principle questions pertaining to the use of parliamentary materials in statutory
interpretation again left unanswered. By putting these twelve decisions into a broader perspective, I
will try to identify some apparent trends and, when appropriate, propose certain suggestions to
remedy the remaining shortcomings. Before moving to the case law, however, it would be useful to
set out the terminology applicable to the present study.

3 Documents pertaining to the conception, preparation, and passage of an enactment are generically
called "legislative history". They include parliamentary committee reports, government policy
papers, outside studies, explanatory memoranda, earlier versions of the legislation, statements
before parliamentary committees, and speeches made in Parliament.2 The latter is what constitutes
"parliamentary debates"--often referred to as "Hansard" in common law.3 In the civil law tradition,
legislative history is assimilable to "travaux préparatoires",4 a term also used in international law.5

4 Furthermore, parliamentary debates are said to constitute "extrinsic aids"6 to the construction of
statutes, similar to other reference documents such as dictionaries, statutes in pari materia,7 and
interpretation acts. One must distinguish them from "intrinsic aids", which include the legislation's
preamble and headings, as well as its definition section, marginal notes, and punctuation.8 In the
following study, I shall use "parliamentary debates" to mean speeches and statements pertaining to a
Bill made in Parliament,9 which exclude commission reports.10 The expressions "parliamentary
materials" and "legislative history" will designate parliamentary debates and/or commission reports.

II. Decisions

5 A survey of the case law from the Supreme Court of Canada in 1999 shows that there were
twelve decisions in which parliamentary debates were referred to by at least one of the judges who
participated in the judgments. The review that follows will include a brief factual account of each
case, the kernel of the decision, information regarding the debates considered, the discussion on the
use of such materials in statutory interpretation, if any, and other related issues as they may arise.

Law v. Canada (Minister of Employment and Immigration)11

6 The appellant challenged ss. 44(1)(d) and 58 of the Canada Pension Plan12 under s. 15(1) of the
Canadian Charter of Rights and Freedoms13 on the ground that they operated an unjustifiable
discrimination on the basis of age. The Supreme Court dismissed the appeal in a unanimous
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decision, which held that the impugned provisions did not violate the right to equality in the
Charter.

7 There were two references to parliamentary debates in this case. The purpose of these
consultations was the constitutional characterization of the statutory provisions at hand, i.e. to
determine whether impugned sections infringed s. 15(1) of the Charter. The first reference was
made at the beginning of the judgment, to identify the objective of the legislation. It would be "to
provide contributors and their families with reasonable minimum levels of income upon the
retirement, disability or death of the wage earner".14 Before using any other interpretative tool,
Iacobucci J. made a general reference to parliamentary debates15 to support his conclusion, without
elaborating on the author or context of the statements.

8 The second reference was in the last part of the decision where the law was applied to the facts of
the case.16 There, one of the appellant's contentions was to the effect that the objective of the
provisions was founded on stereotypical and prejudicial assumptions. This argument, dismissed by
the Court, was based partly on the speech made by the Minister responsible for the Canada Pension
Plan Bill.17 It is noteworthy that neither reference was accompanied by a discussion on the use of
parliamentary debates in interpretation.

R. v. Gladue18

9 This case concerned Part XXIII of the Criminal Code19 that codified the fundamental purpose and
principles of sentencing and, in particular, interpreted s. 718.2(e) regarding available sanctions other
than imprisonment, with special attention to Aboriginal offenders. The Supreme Court unanimously
dismissed the appeal despite errors below in applying the provision at stake.

10 Justices Cory and Iacobucci first reminded us of the general rules relating to the construction of
statutes, referring to previous decisions in the area.20 The Court adopted a purposive interpretation,
which focused on s. 718.2(e)'s remedial objective of reducing over-incarceration for all offenders,
particularly for Aboriginal people. To support this conclusion, the Court resorted to parliamentary
debates, among other things.21 They included not only the speeches of the Minister responsible for
the Bill,22 but also statements made by members of Parliament23 and senators,24 whose titles and
roles, however, were not mentioned. Other elements of legislative history were used as well, such as
the testimony of the responsible Minister before the Committee on Justice and Legal Affairs.25

11 The references to parliamentary materials were made here to identify the purpose of the
impugned legislation. The Court briefly discussed the issue of parliamentary debates in statutory
interpretation beforehand. Justices Cory and Iacobucci wrote:

Although these statements are clearly not decisive as to the meaning and purpose
of s. 718.2(e), they are nonetheless helpful, particularly insofar as they
corroborate and do not contradict the meaning and purpose to be derived upon a
reading of the words of the provision in the context of Part XXIII as a whole....26
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This proposition was based on the Court's 1998 decision in Rizzo & Rizzo Shoes Ltd. (Re).27

R. v. Beaulac28

12 This case raised an issue relating to language rights protection afforded by s. 530 of the
Criminal Code. Two expressions required interpretation: "language of the accused" and "best
interests of justice". The Court said that both commanded a liberal construction based on the
purpose of the provision at hand.29 In the end, the Supreme Court ordered a new trial before a
bilingual judge and jury.

13 Parliamentary debates came into play in the part of the judgment preceding the actual
interpretation of s. 530 of the Criminal Code, where the majority considered the constitutional
context of linguistic rights; this was irrelevant to the minority.30 The Court consulted legislative
history to support the interpretation that s. 530 aims at providing substantive equality of
bilingualism in court. It is worth noting the absence of discussion on the use of such materials to
construe legislation. Also, the first two references31 failed to mention who made the statements; the
last one was that of the Minister of Justice.32

M. v. H.33

14 The appellant brought a claim for support pursuant to the Family Law Act34 and challenged the
definition of "spouse" under s. 15(1) of the Charter. Section 29 in Part III defines "spouse" as
including married persons and also "either of a man and woman who are not married to each other
and have cohabited...continuously for a period of not less than three years." In a multiple-reason
judgment,35 with one dissenting judge,36 the Supreme Court dismissed the appeal and declared the
definition of "spouse" of no force and effect.

15 In addition to the language found in the Family Law Act37 and the Court's case law,38 the
majority referred to legislative history, including several commission reports39 and parliamentary
debates.40 These materials were consulted along with other interpretative tools to determine the
legislation's objectives pursuant to the Oakes41 test under s. 1 of the Charter. It is notable that one of
the commission reports was handed down after the adoption of the impugned statute.42 Also, the
materials related not only to the Family Law Act, but to the predecessor legislation as well.43
Relevant too, is that the MPs who made the statements were not identified.44 Finally, despite such
an extensive consultation, the majority did not even find it appropriate to address the general issue
of parliamentary debates consultations.

16 In a concurring set of reasons, Bastarache J.'s references to parliamentary debates were also
delivered in the context of the limitation clause. To determine s. 29's purposes,45 he resorted to the
failed Bill 167,46 and even its legislative history47 that was, in fact, a statement made by the Justice
Opposition Critic. The other references to parliamentary debates were similar to the majority's.48
Justice Bastarache wrote the following regarding their use:

Page 4



Although legislative history will often be helpful in determining the precise harm
[i.e. the mischief] sought to be remedied by law-makers, the ultimate standard for
determining the category of harm is the provisions of the legislation itself and the
social facts to which it is addressed.49

However, he later added:

There are various theoretical justifications for giving careful consideration to
legislative history when considering the legislative purpose of an equality
claim....It is simply impossible to analyse whether the legislature has failed to
take into account, on an equal footing, the concerns and characteristics of a
particular group without, to some degree, examining the terms of their
deliberations.

Also, an examination of the legislative history may demonstrate that the
legislature failed to accord equal concern to the welfare of some disadvantaged
groups. Again, only a review of the processes of evaluation by a legislature can
unveil whether this is what has taken place....

From a theoretical standpoint, it makes sense that legislative history should
play a particularly important role in the s. 1 analysis.50

17 Unlike his two colleagues, Gonthier J. referred to parliamentary debates to assist in deciding
whether or not s. 29 violated s. 15(1) of the Charter, not to identify its objectives under s. 1's Oakes
test. Before consulting them, however, he expressed the following cautious view as to their role:

Where the statutory language, in the context of the statute as a whole, is unclear
or ambiguous, resort may then be had to other indicia of legislative intent, such
as statements made in the legislature, to inform the court's understanding of the
purpose of the statute. However, as this Court has cautioned on previous
occasions, such indicia of legislative intent, though of assistance in some cases,
must be treated with circumspection, given practical concerns as to their
reliability, and more theoretical concerns regarding legislative sovereignty: see
R. v. Heywood, [1994] 3 S.C.R. 761, at pp. 787-88. Ultimately, the language of
the statute itself is authoritative: it may be interpreted in the case of ambiguity by
reference to extrinsic sources, but it is the statute, not the sources, which
governs.51

Justice Gonthier referred roughly to the same materials as the majority did,52 but he reached a
substantially different conclusion regarding the purpose of the impugned legislation.53

Page 5



R. v. G.(B.)54

18 This case concerned an exception to admissibility provided in s. 672.21(3)(f) of the Criminal
Code. The first question was whether or not a statement can be used when it is obtained in relation
to this inadmissible evidence. The majority held that the former must also be excluded if it was
contaminated by the latter. The second issue was whether or not the fact that the statement will be
utilized merely to challenge the credibility of an accused should influence its admissibility. At
common law, inadmissible statements must be excluded whatever the intended use. In the end, the
majority interpreted the provision at hand in line with these rules and dismissed the appeal; the
dissent55 opined to the contrary.

19 The majority resorted to parliamentary debates as a first construction tool56 to ascertain the
purpose of the impugned provision. The speech of the Minister of Justice,57 who was responsible for
the enactment, showed that the objective of s. 672.21(3)(f) is to facilitate effective psychiatric
assessments, while also protecting the search for the truth in courts. Regarding the use of such
materials in statutory interpretation, Bastarache J. wrote:

The parliamentary history is instructive in this regard. In fact, it is settled that
when courts are called upon to consider the constitutionality of an enactment,
they may take into account the parliamentary history, which is generally not the
case for the ordinary interpretation of an enactment....The same is true when the
issue is whether the interpretation of a given enactment is consistent with the
values of the Charter.58

In the present case, the Court interpreted the provision in light of the relevant Charter values59 and
the presumption of constitutional validity.60

Winko v. British Columbia (Forensic Psychiatric Institute)61

20 The appellant contended that Part XX.1 of the Criminal Code created a presumption of
dangerousness that violated ss. 7 and 15(1) of the Charter. The majority, per McLachlin J., held that
a proper reading of the impugned legislation, in view of the relevant constitutional obligations,
showed that no burden is placed on the accused. The minority62 largely agreed with McLachlin J.,
but would have favoured a more restrictive interpretation.

21 The whole Court agreed that the purpose of Part XX.1 was to pursue the dual objective of public
safety and fair treatment of mentally ill offenders. At the outset of her reasons and before using any
other interpretative means,63 McLachlin J. supported this conclusion by referring to a statement of
the Assistant Deputy Minister at the Department of Justice, a civil servant, who appeared before the
Standing Committee on Justice and the Solicitor General.64 These parliamentary materials were
consulted for the constitutional characterization of the provision, i.e. to determine whether or not it
breached Charter rights. There was no discussion on the use of legislative history.
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Dobson (Litigation Guardian of) v. Dobson65

22 The question in this case was whether or not a mother is liable to her born alive child for injuries
arising from prenatal negligence. The majority judgment,66 per Cory J., was primarily based on the
idea of respect for the mother's privacy and autonomy. Further, it was said that the fundamental
policy implications in imposing tort liability in these situations should be resolved by the
legislature. This is what the British Parliament did through an act prescribing maternal tort
immunity subject to an exception for negligent driving.67

23 It is with respect to the United Kingdom's regime that, for comparative purposes, British
parliamentary materials were consulted. The majority acknowledged the social policy
considerations of the issue at hand by resorting to a U.K. Law Commission Report.68 Further, in
deciding against a motor vehicle exception, Cory J. again referred to this Report, and also
reproduced a statement of a member of the House of Commons in Westminster,69 presumably made
when the statute was adopted. The MP's particulars were not mentioned. Nor did the Court discuss
the English rule--or the Canadian rule for that matter--dealing with the use of parliamentary debates.

Delisle v. Canada (Deputy Attorney General)70

24 The appellant brought a constitutional challenge to the definition of "employee" in s. 2(1)(e) of
the Public Service Staff Relations Act (PSSRA)71 and s. 6 of the Canada Labour Code72 under ss.
2(d), 2(b), and 15(1) of the Charter. Justice Bastarache wrote for the majority that the purpose of the
provisions did not violate any Charter right. In dissent, Cory and Iacobucci JJ. were of the view that
the provisions' statutory aim was anti-associational.

25 It was the dissenting judges who resorted to legislative history to assist in determining73 the
objective of the definition of "employee" in s. 2(1)(e) of the PSSRA;74 L'Heureux-Dubé J.,
concurring, did as well.75 Although the materials used were not parliamentary debates but a
commission report,76 the remarks on extrinsic aids to interpretation appear broad enough to apply to
legislative history in general. Justices Cory and Iacobucci wrote:

In determining the purpose of an impugned legislative provision, a court should
look to intrinsic and admissible extrinsic sources regarding the provision's
legislative history and the context of its enactment....Looking to intrinsic sources
may be particularly important where there is little admissible extrinsic evidence
of legislative purpose. However, in all cases a court is entitled to consider
admissible extrinsic sources if they exist, and indeed is duty bound to consider
such evidence where it is presented by the parties....Indeed, in Charter cases
where a claimant asserts that a law has an invalid purpose, it is to be expected
that most if not all of the relevant evidence of legislative purpose will be
extrinsic to the statute per se.77

The majority addressed the issue of using extrinsic aids, but declined to consult them. Justice
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Bastarache's comments are particularly apposite and worth reproducing:

Although extrinsic sources may be used to interpret legislation and to determine
its true meaning, when the meaning of the challenged provision is clear, they are
of little assistance in determining the purpose of a statute in order to evaluate
whether it is consistent with the Charter....Legislative intent must have an
institutional quality, as it is impossible to know what each member of Parliament
was thinking. It must reflect what was known to the members at the time of the
vote. It must also have regard to the fact that the members were called upon to
vote on a specific wording, for which an institutional explanation was provided.78

Parliamentary materials were examined by the dissent in relation to the constitutional
characterization of the provisions, i.e. to decide on their compliance with the Charter.

U.F.C.W., Local 1518 v. KMart Canada Ltd.79

26 At issue here was whether the peaceful distribution of leaflets at secondary sites during a labour
dispute constituted an unjustifiable breach of freedom of expression protected in s. 2(b) of the
Charter. The Supreme Court unanimously held that the effect of the definition in s. 1(1) of the
Labour Code80 with the restrictions on picketing in ss. 65 and 67 was to infringe s. 2(b) of the
Charter. Further, the impugned legislation, which completely prohibited leafleting, did not meet the
Oakes test, in particular the minimum impairment part of the test.

27 In his s. 1 analysis, Cory J. identified the objective of the provisions as being to minimize the
harmful effect of picketing on third parties and the general public. His conclusion was based on the
purposes of the Labour Code as stated in s. 2(1), and also on the parliamentary debates of an old
version of the Labour Code.81 The statements to which he referred were what seemed to be a
question from a member of the Opposition and the answer provided, presumably, by the responsible
minister. The Court was unclear as to the functions of the quoted MPs. There was no discussion on
the use of parliamentary materials.

Francis v. Baker82

28 Following the parties' divorce, the respondent instigated proceedings to seek, inter alia, an
increase in child support pursuant to the Federal Child Support Guidelines.83 The issue was whether
or not the prescribed Table amount was "inappropriate". Looking at its grammatical and ordinary
sense, the Court found no ambiguity in the term. Other interpretative methods used to support this
conclusion included contextual approach and the principle that one should avoid absurd results. In
the end, the appeal was dismissed.

29 Bastarache J., for the Court, began as follows: "Proper statutory interpretation principles
therefore require that all evidence of legislative intent be considered, provided that it is relevant and
reliable."84 He said the Guidelines' purpose was to be the establishment, in a predictable and
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consistent manner, of fair levels of child support from both parents on marriage breakdown. This
was based on the objectives stated in s. 1 of the Guidelines, and also on the speech made by the
Minister of Justice on the introduction of the enactment for third reading.85 Accordingly,
parliamentary materials were used here to help to construe the Guidelines, despite the said absence
of ambiguity in the word "inappropriate". Again, the Court failed to address the issue of
parliamentary debates in legislative interpretation.

Perron-Malenfant v. Malenfant (Trustee of)86

30 Pursuant to the applicable provisions of the Civil Code of Lower Canada,87 only certain life
insurance policies were excluded from a seizure made under the Bankruptcy Act.88 The policy at
stake did not fall within any of the exemptions. Therefore, the question central to this appeal was
whether or not non-exempt policies could nevertheless be excluded from the divisible property.
Based on the language used and interpreted in its historical and broad legislative context, the Court
unanimously answered in the negative.89

31 A thorough examination of legislative history was completed in order to determine Parliament's
intention. It included not only parliamentary debates, but also the previous state of the law90 and
commission reports.91 Reference was made to two statements.92 The first was an excerpt from the
responsible Minister's speech during the second reading of the enactment.93 The other one was that
of another MP,94 whose status at the National Assembly was not indicated.95 Before consulting
these materials, Gonthier J. mentioned only in passing that one must be careful in doing so,96
without any further comment.97

R. v. Davis98

32 This last decision in 1999 where parliamentary debates were considered relevant is
controversial, not least because the Supreme Court eschewed their consultation. The question
relating to legislative history was whether or not it is a crime under s. 305(1) Criminal Code to
extort sexual favours.99 The Court unanimously held that it was. Several means of construction were
used to reach this conclusion,100 such as interpreting the legislation in its grammatical and ordinary
sense, in context (noscitur a sociis101), by reference to its purpose, to its historical origins, and
taking into account the heading.102

33 A certain confusion arose when Lamer C.J. examined the historical context of s. 305(1) of the
Criminal Code. He considered the previous state of the law dealing with extortion by referring to its
original common law offence and to the previous versions of the codified infraction. He then wrote:

Legislative history may be used as an aid in determining the intention of the
legislature: see Rizzo Shoes, supra, at para. 31; see also R. v. Vasil, [1981] 1
S.C.R. 469, at p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at pp. 635, 653
and 660. However, the legislative history of s. 305 does not shed much light on
the meaning of "anything."103
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The latter finding was supported by a 1967 decision of the Court to the effect that the previous
versions of s. 305 were useless because the wording was so different. The Chief Justice ended this
part of his reasons as follows:

As a final point regarding legislative history I would note that there is no
Hansard evidence or Committee Reports which illuminate Parliament's intention
in enacting the new extortion provision in 1955.104

34 It appears from the above statement that Lamer C.J. mixed up the history of the statute and the
legislative history of the statute. They are two very different things in legislative interpretation: the
first relates to the previous state of the law, the second to the documents pertaining to the
enactment's conception, preparation, and passage. What was first examined was actually the history
of s. 305 of the Criminal Code, not its legislative history. Note also that, although none existed, the
Court nevertheless found it necessary to address the possibility of using parliamentary debates to
ascertain legislative intention.

III. Discussion

35 The above review of the twelve cases where the Supreme Court of Canada referred to
parliamentary debates in 1999 clearly shows that numerous uncertainties remain as to this method
of statutory interpretation. In the discussion that follows, I will address some of the most important
questions pertaining to the use of these materials and try to see whether or not this case law sheds
some light on them. The Court's jurisprudence on the issue,105 the situation in other common law
jurisdictions,106 and the rationales supporting the old exclusionary rule107 will be considered when
appropriate.

36 The following analysis of legislative history will be divided in four parts, namely: (i) whether
the purpose for which it is used matters, (ii) the need to show ambiguity in legislation, (iii) whether
it is an interpretative means per se, and (iv) how to determine its proper persuasive force.

A. Purpose of the Use of Parliamentary Debates

37 Generally speaking, parliamentary materials can be considered for several purposes: as an aid to
construing legislation, for the constitutional characterization of statutes, or to assist in interpreting
the Constitution. This classification appears to be relevant in the Canadian context because the case
law on the judicial consideration of parliamentary debates has developed mainly in relation to
constitutional matters. The exclusionary rule was first enunciated in R. v. Gosselin,108 where the
Supreme Court had to construe an ordinary statute. But most of the later elaboration of the Canadian
position on the issue was done in constitutional cases.

38 There are two situations where parliamentary materials may be useful for the constitutional
characterization of statutes. First, in cases dealing with the division of powers, to help in
ascertaining the pith and substance of the challenged legislation in order to decide if it comes within
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the competence of the enacting legislative body. Second, in Charter cases, to determine whether the
object of the challenged statute breaches a guaranteed right and, if so, whether the limits are
justifiable in a free and democratic society pursuant to s. 1 of the Charter.

39 In Canada (A.G.) v. Reader's Digest Assoc. Can. Ltd.,109 the Supreme Court applied mutatis
mutandis the exclusionary prohibition on legislative history in the constitutional characterization of
a statute for division of power purposes. However, this ruling was later so qualified that, nowadays,
it is assumed that parliamentary debates can be used to determine whether or not an Act is intra
vires of the enacting authority.110 Under the Charter, there is a series of cases to the effect that
parliamentary debates can be consulted at the substantive right stage and/or at the limitative clause
analysis.111

40 Legislative history can also be utilized to interpret the language of the Canadian Constitution
itself. Under the Constitution Act, 1867,112 although the exclusionary rule applied initially,113 resort
to parliamentary debates has now been allowed for many years.114 The same is true with the
Constitution Act, 1982,115 especially in relation to the Charter where the Supreme Court did not
hesitate for a moment to use such materials to construe its provisions.116

41 In several 1999 cases, reference was made to parliamentary debates for the constitutional
characterization of legislation, i.e. to determine if there was a Charter infringement. They include
Law (whether provisions breached s. 15(1)), M. v. H. (whether limits to s. 15(1) are justified under
s. 1), Winko (whether Part XX.1 of the Criminal Code violated the Charter), and KMart (whether a
s. 2(b) breach was justified under s. 1). For the majority in R. v. G.(B), Bastarache J. consulted
parliamentary debates not to decide a question of Charter compliance per se, but to provide an
interpretation consistent with Charter values. This situation was said to command an approach
different to the ordinary construction of enactments.117

42 Justice Bastarache also made a point of distinguishing the purpose for which legislative history
was used in his concurring set of reasons in M. v. H. He wrote that: "From a theoretical standpoint,
it makes sense that legislative history should play a particularly important role in the s. 1
analysis."118 This passage, when read in conjunction with his majority opinion in R. v. G.(B.),
seems to indicate that, at least for some members of the Supreme Court, treatment of parliamentary
debates should differ according to the purpose for which they are consulted. However, justification
for such a distinction has not been satisfactorily elucidated. It would appear that the balance of
arguments is actually against it.

43 Historically, the development of the common law rules on the issue has not been based on any
differentiation between resorting to parliamentary debates for constitutional characterization or for
ordinary legislative interpretation. This is illustrated by Cory J.'s majority reasons in R. v.
Heywood, where his jurisprudential review of the use of parliamentary materials did not distinguish
between constitutional characterization and the interpretation of statutes in general.119 Recently, in
Rizzo Shoes, Iacobucci J. relied on R. v. Morgentaler,120 a constitutional case, to support the

Page 11



proposition that "this Court has recognized that [legislative history] can play a limited role in the
interpretation of legislation."121

44 The second, more persuasive, argument against operating a distinction based on the purpose for
which parliamentary debates are consulted is that the ultimate goal in both categories of cases is
exactly the same--to ascertain the intention of Parliament.122 This so-called "legal fiction"123 plays
the important interpretive function of providing a guide outside the subjective judgement of an
adjudicator in order to give effect to the role of Parliament in the legislative process. This idea of an
objective determination of legislative intention affords some certainty and predictability to the
interpretative mechanism constitutionally entrusted to the judiciary.124

45 Now, be it in regards to the meaning of a statutory provision, with respect to the pith and
substance of an enactment to determine the proper legislative competence, in respect of the object
of the legislation challenged under the Charter, or with regard to the pressing and substantial
objective pursuant to the Oakes test, the fundamental purpose for which a court will resort to
legislative history boils down to answering one question--what is the intention of Parliament? One
might try to create distinctions for one reason or another, but the bottom line for the judge remains
the same determination of legislative intention.

46 Therefore, it appears that there is no theoretical justification for treating parliamentary debates
differently depending on the purpose for which they are used. The next question is whether or not,
before there can be such a consultation, the legislative provision needs to be ambiguous.

B. Ambiguity Requirement

47 Some have defended the view that before considering certain means of interpretation, or before
even starting the interpretative process itself, a court must come to the preliminary conclusion that
the enactment is unclear, obscure, or ambiguous.125 Parliamentary debates would constitute one
such construction tool that could be used only if an ambiguity exists in the legislation. In the test put
forward by the House of Lords in Pepper, Lord Browne-Wilkinson, writing the principal speech,
insisted that resorting to these materials was permitted only if the legislation "is genuinely
ambiguous or obscure, [or leads to an] absurdity".126

48 Contrariwise, in Australia, where the rules dealing with the use of extrinsic aids are codified in
s. 15AB of the Acts Interpretation Act, 1901,127 it was held that these elements can be consulted
even if the statute is "clear on its face".128 In other words, there is no requirement that the legislative
provision be found ambiguous beforehand. In the United States of America, when courts first
opened the door to legislative history, it was only to construe ambiguous legislation.129 Some
decades later, resort to these materials was allowed for unambiguous statutes130 and, since the
exclusionary rule has been fully repudiated,131 the issue of clarity is now practically irrelevant south
of the border.

49 In Canada, the question of whether or not there needs to be legislative ambiguity before

Page 12



parliamentary debates can be used remains unsettled. The Supreme Court's case law has seldom
mentioned such a requirement.132 However, in the very case that incorporated the English
exclusionary rule in the country, R. v. Gosselin,133 Tachereau C.J. wrote that, "personally, I would
not be unwilling, in cases of ambiguity in statutes, to concede that such a reference might
sometimes be useful."134 In 1999, the Court was somewhat contradictory on this point.

50 In M. v. H., Justice Gonthier expressed the following view in his dissenting reasons: "Where the
statutory language, in the context of the statute as a whole, is unclear or ambiguous, resort may then
be had to other indicia of legislative intent, such as statements made in the legislature".135 Similarly,
in Delisle, Bastarache J. wrote for the majority: "Although extrinsic sources may be used to
interpret legislation and to determine its true meaning, when the meaning of the challenged
provision is clear, they are of little assistance".136 In Baker, however, the Court explicitly stated that
the term "inappropriate" in s. 4(b) of the Guidelines suffered no ambiguity,137 but nevertheless
proceeded to examine in some detail the enactment's parliamentary debates138 to support the given
interpretation.

51 Some legal commentators139 have defended the need to establish ambiguity before consulting
parliamentary materials on the basis of the rule of law, which was one of the theoretical rationales
underlying the traditional exclusionary rule.140 Put another way, the principle of legal certainty
would be affected if a court could use, without the existence of any interpretative obscurity, texts
other than the publicly accessible statute.141 Other commentators, however, have correctly pointed
out how difficult it is to decide whether the legislation is ambiguous or unambiguous.142 This is well
illustrated by Lord Oliver of Aylmerton's remarks in Pepper: "Ingenuity can sometimes suggest
ambiguity or obscurity where none exists in fact".143 Ironically, this scenario is what may indeed
create legal uncertainties in statutory interpretation.

52 The main problem with the ambiguity requirement is that it perpetuates the rhetoric and myths
of the so-called "plain meaning" rule.144 This strict form of literal interpretive method constitutes
the last vestige from the era when courts thought that "Parliament generally changes the law for the
worse"145 and that a statute was an "alien intruder in the house of the common law".146 It is in this
context that Lord Halsbury wrote that "in construing a statute I believe the worst person to construe
it is the person who is responsible for its drafting."147

53 The plain meaning rule has long been criticized by both commentators148 and courts.149 It is now
rejected by virtually all common law jurisdictions.150 As Lord Griffiths wrote in Pepper:

The days have long passed when the courts adopted a strict constructionist view
of interpretation which required them to adopt the literal meaning of the
language. The courts now adopt a purposive approach which seeks to give effect
to the true purpose of legislation and are prepared to look at much extraneous
material that bears upon the background against which the legislation was
enacted.151
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54 The meaning of legislative provisions is now inferred from a broader perspective, through a
modern approach that F.A.R. Bennion calls the "informed interpretation".152. According to this
method, courts should put the emphasis not only on the language used, but also equally on the
purpose and context of the enactment. As Professor E.A. Driedger states:

Today there is only one principle or approach, namely, the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.153

This passage is repeatedly quoted by the Supreme Court of Canada,154 although one could argue
that the actual application of this interpretative approach is far from consistent.155

55 For the same reasons that the plain meaning rule should be considered obsolete, the requirement
that legislation be found ambiguous before resorting to parliamentary debates is unwarranted. Be it
to justify stopping the interpretative process or to rule against the use of legislative history, when a
court holds that a provision is clear or that it is obscure, it has already construed the enactment.156
As Justice L'Heureux-Dubé appositely wrote in Québec Inc. v. Quebec (Régides Permis d'alcool):
"In reality, the 'plain meaning' can be nothing but the result of an implicit process of legal
interpretation."157

56 Before initiating the interpretative process to determine the intention of Parliament, practically
all statutory provisions are susceptible to more than one meaning and, accordingly, may be viewed
as unclear. In fact, genuine legislative ambiguity--that which entails real difficulties of
construction--is a determination made at the end, rather than at the beginning, of interpretation.
Therefore, it is illogical and indeed erroneous to require that an enactment be obscure as a
preliminary threshold test to interpretation or, by the same token, as a precondition to invoking
parliamentary debates. The truth of the matter is that ambiguity is an inference that can be drawn
only after a full assessment of legislative intention, using canons and tools of statutory
interpretation, including parliamentary materials.158

This brings us to the next question, which is whether or not legislative history constitutes an
interpretative technique in itself.

C. Autonomous Interpretative Means

57 The above survey shows that the Supreme Court addressed the general issue of parliamentary
debates in the construction of statutes in only half of the twelve cases in which they were
considered.159 Moreover, in two of them, it was done very succinctly indeed.160 In the other six
cases,161 legislative history was consulted without the slightest discussion beforehand, as if all
aspects of its use had long been settled in Canada. We have already seen, in relation to the
ambiguity requirement, that this is not true. I now turn to another important, yet unanswered,
question--what is the status of parliamentary debates in statutory interpretation?

Page 14



58 This query concerns the appropriateness of legislative history as an autonomous instrument to
ascertain the intention of Parliament. There is, however, a preliminary issue that is strongly linked
to this--whether or not parliamentary debates can contradict, and not just confirm, a conclusion
founded on other means of legislative interpretation.

59 Pursuant to the Australian s. 15 AB of the Acts Interpretation Act, 1901,162 extrinsic aids may be
used if they confirm the ordinary sense of the legislative provision under examination. Put another
way, these materials can be consulted only if they do not contradict the meaning otherwise
discovered.163 In New Zealand, which has not legislated on parliamentary debates, a similar rule
applies at common law.164

60 On several occasions, the Supreme Court of Canada held that parliamentary debates would be
particularly relevant if they affirmed the meaning ascertained through other interpretative methods.
In Construction Paquette, for instance, Justice Gonthier wrote: "In the case at bar, the parliamentary
debates show that the legislature's reading of the provision was clear and uncontroversial and
confirm that the interpretation given is correct."165 Also, to the same effect are the comments by
Gonthier J. in Doré v. Verdun (City)166 and by McLachlin J. in Finlay v. Canada (Minister of
Finance).167

61 In the 1999 case of Gladue, Justices Cory and Iacobucci addressed this aspect of the use of
parliamentary debates. They expressed the view that, although not decisive, such materials "are
nonetheless helpful, particularly insofar as they corroborate and do not contradict the meaning and
purpose to be derived upon a reading of the words of the provision".168 Similarly, Bastarache J.'s
concurrence in M. v. H. mentioned that, although legislative history is often helpful, "the ultimate
standard for determining the category of harm [i.e. the mischief] is the provisions of the legislation
itself".169 As well, dissenting in that case, Gonthier J. wrote that: "Ultimately, the language of the
statute itself is authoritative".170

62 Theoretically, the principle of the rule of law--that citizens should be able to know and to rely
on the legislative text by which they are regulated--provides a justification against the use of
parliamentary debates to contradict an enactment's ordinary sense. For reasons of certainty and
predictability, statute books must constitute a trustworthy guide on which citizens can base their
conduct and actions. Therefore, if they are contradictory and irreconcilable, the methods of
interpretation based on the language and purpose of the statute must prevail over elements extrinsic
to the enactment, such as speeches and statements made in Parliament.171

63 Accordingly, as the Supreme Court seems to favour, parliamentary debates should not be
utilized to contradict the legislative sense ascertained through other interpretative means. I would
suggest, however, that this exception be limited to the rare situations where there is a direct clash
between the statutory text and the extrinsic materials. Only in those extreme cases, for reasons of
certainty and predictability, would the rule of law demand that priority be accorded to the
enactment; in all other instances, it should be possible to take parliamentary debates into account.
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64 Now, the main question is whether legislative history is an autonomous interpretative tool or is a
mere secondary element. As we have seen, the Supreme Court has often said that parliamentary
debates can confirm the ordinary sense of legislation, as opposed to contradicting it.172 But what
really interests us here is whether these materials can only confirm the meaning discovered through
other interpretative methods or whether they constitute an instrument of construction per se. To my
knowledge, this aspect has never been directly addressed, either by the Supreme Court or by the
doctrine.

65 Often in 1999, the Court made reference to legislative history at the beginning of the
interpretative process, even at the very start of the reasons for judgment. This is what happened in
Law,173 R. v. G.(B.),174 and Winko.175 In Gladue176 and Beaulac,177 in M. v. H.'s majority
opinion,178 as well as in KMart,179 Baker,180 and Malenfant,181 debates were used in combination
with other interpretative tools. Significantly, in all these cases, the consultation of the relevant
materials did not occur at the end of the reasons where, presumably, it would be done if they were
only to confirm a meaning based on other interpretative methods. This is a strong indication that
they were considered to be an autonomous technique of construction, not a mere secondary element
corroborating a conclusion already reached.

66 In principle, there is no justification for not treating parliamentary debates as an instrument of
statutory interpretation in itself. The exclusionary rule prohibiting the use of these materials has
been de facto put aside in Canada. Although the Supreme Court has never said it in so many
words--nor has it formally considered the pros and cons of the issue--the position seems to be that
they are "admissible" in statutory interpretation.

67 Until recently, there were some remaining uncertainties in this regard , as the 1994 decision in
Heywood illustrates. After thoroughly reviewing the case law on the use of parliamentary debates,
Cory J. held that it was not necessary to give a definitive answer to this million dollar question since
the materials at hand were not conclusive. There are still utterances from the Supreme Court that
sometimes cast doubt on whether such consultations are permissible. For instance, in 1999,
Bastarache J. wrote in R. v. G.(B.) that "it is settled that when courts are called upon to consider the
constitutionality of an enactment, they may take into account the parliamentary history, which is
generally not the case for the ordinary interpretation of an enactment."182

68 However, the decisions in Construction Paquette,183 Doré,184 and Rizzo Shoes,185 as well as the
1999 judgments--especially the comments in Gladue,186 Delisle,187 and Malenfant188--bear witness
to the repudiation of the old exclusionary rule in Canada. Today, it appears settled that legislative
history can indeed be used in the construction of statutes,189 i.e. that it can be consulted to ascertain
the intention of Parliament.

69 If there is no further objection to resorting to parliamentary debates--and appropriate weight is
given to them, as we shall see190--then they should constitute a full-fledged means of construction.
These materials are no different than other interpretative elements extrinsic to the enactment, such
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as dictionaries, statutes in pari materia191 or interpretation acts. There is no reason to foster a sterile
distinction between using legislative history merely to confirm a conclusion and consulting it along
with other techniques of statutory interpretation.

70 As for the ambiguity requirement,192 such an opposition is artificial and in effect resuscitates the
spirit, if not the body, of the plain meaning rule. It creates a second class of interpretative
techniques, i.e. those that can be used only later in the process, to further support a conclusion. This
constitutes another superfluous preliminary threshold to consulting parliamentary debates, similar to
the obscurity precondition. It is illusory to think that courts will actually open the Hansard book
only after exhausting all other means of statutory interpretation, just as it was fictitious to allow the
consultation of such materials only if the legislation was unclear.

71 Judges should have all canons, methods, and rules of legislative interpretation at their disposal
without unnecessary constraints. The Supreme Court seems to have settled that one of the available
tools of construction is the consultation of parliamentary debates. The 1999 cases show that they
were used not merely to confirm an interpretation, but rather in combination with other techniques
of construction. But most importantly, we have seen that there is no reason in principle to treat
legislative history as a secondary element of interpretation. Au contraire, it should constitute an
autonomous and prime weapon in the court's arsenal.

72 This leads to the last question to examine, which deals with the proper weight to be attached to
parliamentary debates in a particular case.

D. Persuasive Force

73 Assuming that courts may indeed resort to parliamentary debates to assist in ascertaining
legislative intention,193 how should they then determine their persuasive force? It is one thing to
hold that the ambiguity requirement is passé and that legislative history constitutes a technique of
construction in itself, but the most important step is to know their appropriate weight in a given
interpretative situation.

74 A simple case is where an enactment makes an explicit reference to parliamentary materials, as
it sometimes happens in its preamble.194 This undoubtedly expresses a plain and authoritative desire
of Parliament that these elements be used when interpreting the statute.195 As a result, considerable
weight should be attributed to legislative history in such situations.

75 In all other circumstances, what are the appropriate criteria in measuring the persuasive force of
parliamentary debates? I have suggested elsewhere196 that this evaluation be based on four
categories of factors,197 namely: (i) the reliability of the source of information, (ii) the
contemporaneity with the actual legislative process, (iii) the proximity to that process, and (iv) the
trustworthiness of the records in which the information is found. Thus, for instance, statements of
the Minister responsible for the enactment made at the end of the third reading and found in an
official report will carry much more weight than ad-lib comments made in parliamentary committee
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by a member of the Opposition in response to an evasive answer given by the Government and
recorded only in the assembly president's manuscript notes.

76 In Pepper, Lord Browne-Wilkinson expressed the view, in obiter dictum, that the test198 for the
use of parliamentary debates set out therein was going to be difficult to fulfill. He wrote: "I cannot
foresee that any statement other than the statement of the Minister or other promoter of the Bill is
likely to meet these criteria."199 In 1999, the Supreme Court of Canada was not nearly as restrictive
as the House of Lords. In fact, it appears that there was very little selectivity, if at all, in the
legislative history consulted. But before an appropriate weight can be given to them, one must know
the details of the materials actually at stake, which was the main problem with the 1999 decisions.

77 There were cases where statements or speeches were consulted without any mention whatsoever
as to the identity of the author, his or her title and role regarding the Bill, or the context in which
they were made. This is what happened in Law200 and in M. v. H.'s majority opinion.201 In several
other cases, the information about the legislative history used was incomplete. In Gladue, for
instance, although the first references involved the responsible Minister's speeches, we know
nothing significant regarding the statements of the other MPs and senators.202 Similar shortcomings
occurred in Beaulac,203 KMart,204 and Malenfant.205 Of course, in order to evaluate the proper
persuasive force of the available debates, it is essential that the interpreter possess their particulars.

78 By contrast, for the majority in R. v. G.(B.), Justice Bastarache's reference to parliamentary
materials was sufficiently detailed--speech made by the Minister of Justice Kim Campbell,
responsible for the Bill, during the second reading.206 Similarly, in Baker, Bastarache J. mentioned
that the statement used was that of the Minister of Justice, who was responsible for the enactment,
when the Guidelines were introduced to Parliament for third reading.207 Also, in Winko, McLachlin
J. specified that the speech consulted was made by Daniel Préfontaine, the Assistant Deputy
Minister at the Department of Justice, before the Standing Committee on Justice and the Solicitor
General.208

79 The last two cited decisions provide a useful illustration of how the weight given to
parliamentary debates may differ considerably from case to case. On a spectrum of persuasive
force, the statement referred to in Baker is certainly close to the most convincing end of the scale.
Drawing from the elements I suggested above:209 (i) the source of information is highly
representative of legislative intention because it was the Minister responsible for the Bill, (ii) the
speech was made contemporaneous to the final vote on the enactment, (iii) it is also close to the
legislative process, i.e. in introduction to the third reading, and (iv) the statement was taken down in
a trustworthy publication, the official report of parliamentary debates. All of these factors justify the
attribution of considerable force to the legislative history.

80 In Winko, on the other hand, (i) the author is much less authoritative as it was a civil servant,
i.e. the Justice Assistant Deputy Minister, (ii) the statement was made at the time of parliamentary
committee, in the middle of the legislative process, (iii) the forum was the Standing Committee on
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Justice and the Solicitor General, not particularly proximate to the decision-makers, and (iv) in
terms of records, the minutes of the proceedings are official government documents. Of the four
categories of factors, all but the last one indicate that the materials ought to fall toward the least
persuasive end of the spectrum. Such an analysis was not made by McLachlin J. and, erroneously,
she seems to have treated this statement as convincing enough to influence her interpretation of the
legislation at issue.

81 There is another case worth examining in some detail because of a problem it raises with respect
to the apparent weight given to the materials. In KMart, Justice Cory, for the Court, used the
following extracts from the parliamentary debates on the adoption of an old version of the Labour
Code:

Mr. Clark: ..I'll just give you an example: Canadian Tire in Prince George went
on strike. There was a campaign to boycott Canadian Tire. There was picketing
at other stores of Canadian Tire. That was ruled not to be allowed by the former
Labour Relations Board, so what the union did instead was an extensive boycott
campaign that involved things like large 4-by-8 signs, almost like election signs,
that said "Boycott Canadian Tire." In my riding of Vancouver East alone there
were something like 100 4-by-8s up on all the major highways, saying "Boycott
Canadian Tire." Can the minister confirm, then--I think it's his intention--that
those kinds of acts are still legal under this bill, and not prohibited in any way?

Hon. L. Hanson: Yes, that's also my interpretation.210

This appears to be an answer by a member of the Government, the Honorable L. Hanson, to a
question asked by an Opposition member, Mr. Clark. Not only is there a problem of gaps in
information here,211 but the probative value of these statements is minimal, to an extent that it is
doubtful that they carry enough weight to have any bearing on the interpretation.

82 The main concern is the reliability of the source, i.e. the first element of the guidelines proposed
above.212 An affirmative answer by the Government to a hypothetical interpretation of the
legislation put forward by the Opposition does not constitute a very credible statement. Similar to a
counsel's subjective question in cross-examination, an MP can formulate his or her inquiry to "make
the records" in a way that was not desired by the responsible Minister and, in effect, prompt
statements that do not represent the intention of Parliament. In other words, the danger is that
MPs--Government, Opposition or other, indifferently--try to "cook the books".

83 Traditionally, this fear was one of the principal practical rationales underlying the exclusionary
prohibition regarding parliamentary debates. It is strongly connected to the bygone view that such
materials fundamentally lack reliability, and that they are not a trustworthy means of ascertaining
legislative intention.213 The perceived difficulty was that, as J.A. Corry stated: "The process of
enacting new legislation is not an intellectual exercise in pursuit of truth; it is an essay in
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persuasion, or perhaps almost seduction!"214 In France, even if there is practically no restriction on
the use of parliamentary materials, H. Capitant had similar concerns in mind when he wrote that
"[i]l est étonnant que, malgré les leçons de l'expérience, les auteurs et les tribunaux continuent à
chercher des éclaircissements là où règne la confusion."215

84 The corollary apprehension is that members of Parliament will try to introduce information in
parliamentary records--through interventions, questions or remarks--destined to influence future
judicial considerations, which indeed would render legislative history objectively less reliable. This
practice would more or less manipulate the legislative process, not at its conception level, but at its
ultimate construction stage.216 In the United Kingdom, an incongruous expression has come to refer
to the technique of making the records in the hope of having an impact on the interpretation and
application of an enactment. From the decision of the same name, British MPs say that they are
"pepper-and-harting" the Bill in the House.217

85 No doubt, this potential problem of reliability exists and should act as a counsel of caution in
deciding how much persuasive force the information found in parliamentary debates deserves.218
Although, if the barristers do their job well, especially that of the party against which the materials
are used, and providing that courts are aware of the possible traps that some statements and
speeches in Parliament might represent, the number of cases where such subterfuges will prove
successful should, at the end of the day, be limited.

IV. Conclusion

86 In 1999, the Supreme Court of Canada was quite active with respect to statutory interpretation,
especially with the dozen cases where it thought it appropriate to refer to parliamentary debates to
assist in ascertaining the intention of Parliament.219 None of them, however, constitute a Canadian
version of Pepper, whereby an adequate analysis of the issue is provided, including the pros and
cons of using such materials and how to determine their persuasive force. Instead, these cases left
unanswered numerous questions of which I have attempted to address the most important.

87 There are two other aspects that, for reasons of brevity, could not be discussed in great length.
Briefly, the first one is the validity of using parliamentary debates from other countries in an
extended comparative interpretation, as the Court did in Dobson.220 In this case, Cory J. resorted to
the statement made by a member of Parliament in Westminster.221 The consultation was intended to
further support the conclusion that, at common law in Canada, there is no exception to the maternal
immunity for injuries arising from prenatal negligence to a born alive child. Needless to say, such a
reference to legislative history did not bring much to the issue at bar,222 not least because the case
was not even one of statutory interpretation, but one of common law torts.

88 Another interesting question is the possible different treatment of parliamentary debates--and
other travaux préparatoires--required when interpreting private law enactments in the distinctive
civilian jurisdiction of Quebec. In the 1999 case of Malenfant,223 the civil law expert at the Supreme
Court, Justice Gonthier, did not point to any difference in the use of legislative history when he
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construed two provisions of the Civil Code. The same approach had been adopted as well in the
Quebec law cases of Construction Paquette224 and Doré,225 also per Gonthier J. However, I doubt
that this aspect is definitely settled226 since it has never been addressed directly by the Court.227

89 This paper concentrated on four important issues dealing with the use of parliamentary debates
in statutory interpretation. The first one related to the purposes for which these materials can be
used, i.e. to interpret ordinary legislative provisions, for the constitutional characterization of
statutes, or as an aid to construing the Constitution. We saw that, fundamentally, the reason for
resorting to legislative history in all these situations is the same--to discover the intention of
Parliament. Consequently, the treatment of such materials should not be affected by the purpose
behind the consultation.

90 The second question examined above is the alleged need that, before referring to parliamentary
debates, one must come to the preliminary conclusion that the legislation at hand is unclear. The
principle of the rule of law does not justify such a restriction. In fact, it was demonstrated that the
ambiguity requirement is a leftover from the plain meaning rule, which has now generally been
rejected here and elsewhere. An informed interpretation without unnecessary restrictions as to the
use of legislative history should be favoured instead.

91 The status of parliamentary materials in the construction of statutes was next examined. We saw
that the rule of law requires that priority be given to the literal and purposive methods of
interpretation over the information found in legislative history, but only in cases of direct clashes
between them. In all other situations, I argued that these materials constitute an autonomous
interpretative means to ascertain legislative intention, and not just a secondary element to
corroborate a conclusion.

92 Finally, probably the most important issue relating to the utilization of parliamentary debates in
statutory interpretation was discussed--how courts should determine their proper weight. The
criteria I have been proposing include: (i) the reliability of the source of information, (ii) the
contemporaneity with the actual legislative process, (iii) the proximity to that process, and (iv) the
trustworthiness of the records in which the information is found. Unfortunately, this question of
persuasive force has never been properly addressed by the Supreme Court. The 1999 cases were no
exception and, in effect, I tried to show that some of the materials used did not carry much weight at
all.

93 All these shortcomings regarding the use of parliamentary debates in legislative interpretation
will not be remedied unless the Court bites the bullet and tackles them one by one when the proper
case comes around. Until then--to borrow from a saying about the old forms of action228--the plain
meaning rule might be buried but, regarding some aspects of legislative history, it still rules us from
the grave.

* * *
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