MoaEbL ITIPABOBOTO I'OCYJAPCTBA C IIPUBJIEYEHUEM MEXKIYHAPOJIHOTO
IIPABA 1151 MECTHBIX CYJ1I0B B TOCYAAPCTBAX ITEPEKUBAIOUINX
IEPEXOAHBIN TIEPUOA: YTOHUEHHAS, YIVIOTHEHHAS WIH “A 14 CARTE”?

Credan bonax
Kntouesbie ¢ciioBa

INpasosoe ["ocynapcteo - Mexayraponuoe [Tpaso - Mectubie Cyapl - Mem3akoHHOCTD -
Mexaynapoanas I0pucnpynenuns - Teopus Koncrutyunonnoro I[Tpasa - [Tepexozanoe ITpaso - I[Toct-
xou¢auxTHbie ['ocynapersa — [Moct-nukraropekue [ocynapersa

OrpomHast nepdopMaTHBHAs CHia KOHLENLHH [IPABOBOrO rocyapcTha yxke B TEYEHHH ONPENeTeHHOr0
BPEMEHH MPOABIAET cedst Ha MEMAYHAPOIHOM YPOBHE; 0OCOBEHHO 3TO 3aMETHO B NPOJBHIAOLINX
yeumusix OOH xax B chepe pasputus, rak U B nepexoaHol cohepe. [anHas KOHUENTyanbHAA CTATHS
paccMaTpHBaeT BOZMOMNHBIE 3BPHCTHUECKHE MOAEIH NPABOBOrO rOCy/1apCTBa B IOMOLLD [10JEMHUKE 110
BOfIPOCY OTHOCUTEILHO NPHAAHHSA DOMBIIHX ITOJHOMOUNH MECTHBIM CYHAM B NOCT-KOH(IHKTHBIX H
NOCT-AHKTATOPCKUX FOCYJapCTBax B pa3sOUpaTenbCTBaX 3aTPArHBaIOIHX TAK HA3bIBAEMbIE
"MEKAYHAPOAHBIE KOHCTHTYHHOHHBIE MOMEHTHI" TTyTeM 0OpallieHus K MeX1yHapoIHOMY 1pasy. B
TNepBOit YACTH CTATHH PACCMATPHBAIOTCS OCHOBHbIC N0I0KEHHS MEKIYHAPOIHOTO MPABOBONO
FOCYAapCTBa, BOMPOCH Pa3BUTHs B Chepe Men3AKOHHOCTH H OCHOBHBbIE XAPAKTEPUCTUKH [OCYAAPCTS B
nepexofnsil nepuoa. C Liensio Jydlero ocBeLLeH s BONPOCOB AaHHOi paboTsl HEOOXOAHMO
TNIEPEMECTHTh IIPUHOPHTETHBIR IOPHAMYECKUH CTATYC HOPMATHBHOCTH BHE NPOCTPAHCTBA Oceil
MEHAYHAPOHOI0-HAHHOHANBLHOr0. DTO NapajliefibHoe MPOCTPAHCTBO HO3BOAET CO31aTh
petIeKCHBHYIO B3aHMOIONIONHAEMOCTS HGHHOCTEH IPABOBOTO rocyAapeTBa H3 060X GEHOMEHOB, &
HMEHHO HHTEPHALHOHANH3HPOBAHHOTO IPABOBOIO rOCYAaPCTBA U HHTEPHALMOHANM3ANMH IPABOBOTO
rocynapersa. JlanHblii snucTomMonoryyeckuii nporece, yuersisas crneunduiy nepexomHbix
IOPUCANKLMH, TPEDYeT BHECEHUSA 3HAUNTENBHBIX, MAKPO-TIONPABOK (32TPArHBAIOLIHX BCE [IEPEXOAHBIE
cdepbl) M MeHee 3HAUHTENBHEIX, MHKDPO-T10TPABOK (OTHOCSILHXCS K HHAHBUAYANBHBIM MOMEHTAM) K
€0371aBaEMOH MO/l IPaBoBoro rocynaperea. Taxum 0Bpasom, fipeinouTeHHe OTAAETCs B NONL3Y 4
la carte nopxoaa Kk NaHHOMY KOHIENTY, LEIbIO KOTOPOTO ABASETCS 00ECHeuHTh OPraHH3aLHOHHYIO
CTPYKTYPY AJIst OCHOBOIIOJIArat0LIMX UEHHOCTEH NPABOROrO FOCYAAPCTBA, PEAIBHBIX H KEIAEMBIX,
BHYTPH HOBOTO H HCTHHHO CTAOMIBHOTO KOHCTHTYLHOHHOrO yeTpolicTsa., B 3aksiouenuu crathu
NpEAIaraeTCs He 3aKOHUYEHHBLIA JUCT NPEANHCaHui, a P OCTOPOIKHBIX HEOCTIOPUMBIX Mep, CKopee
BCETO MNPUMEHHMBIX KO BCEM MepexoHbiM obwectBaM. XOTs U He WieanbHas, NpeliokKeHHas MOAeTh
@ la carte npezcTasnset cofolt peanbHOE IBPHCTHUECKOE PyKOBOACTBO HANPABSIOLICE HALLH
Pa3MBILIIEHHS! OTHOCHTESIBHO TOH POJIH, KaKYI0 MECTHBIE CY bl MOT'YT H JOKHBI HIPaTh NyTeM
TIPUBIEYEHHS MEKAYHAPOJHOIO NIPABA B I'OCY1APCTBAM, HAXOASLIKUXCS B CTAIHH EPEXOAHOIO
nepuona.

“ITono6HO A6104HOMY MTUPOTY C
MOPO2KEHBIM, IPABOBOE IOCYapCTBO
AIBJISIETCS KOHLIENTOM, NEpes KOTOPbIM
TPYAHO YCTOSTS”

: Credan Bonak, npodeccop ropuamueckoro pakyibreta Yuusepentera Monpeans, Kanaza. anuas
cratbst Oblta nanucana B 2010 roxy 8o Bpems npeGsiBanus 8 DnuuOyprckoM YHuBepcHTeTe
Hotnanany, IOpuanueckuii Gaxyaprer (2010 Neil MacCormick fellow) u uccnenosanuii
Amcrepaamckom Llentpe no Msyuennio Mexaynapontoro [Tpasa, Yausepcutera AmMcreprama,
Foananaus. Asrop BeipanaeT ocoByto npu3HatensHocts Kpuctun Bean, MucrutyT no Mayuenuio
Cucrem [1pasocyaus b Ilepexonubiii [Tepuosn, Vuusepeutera Onpcrepa, Cepeprasn Mpnannus,
oprasusaluu cemurapa B beadacre, rae GbUTH npencTaBienbl 1 06CYKAEHBI HAEH HAHHOH CTATLH.



- Crtpomcet, Yunnmas u prKC]

1. Brenenue

AKTyasibHOCTb BONPOCA MPABOBOIO FOCYAapCTBA Ha MEMXTYHAPOIHON MOBECTKE JHS
HE SIBJIAETCA MPOCTHLIM " IyHOBEHHEM BpeMEHH": MpaBOBOE roCyaapcTBO
npeacTasigeT coboi MyTh K SKOHOMHYECKOMY Pa3BUTHIO H MOJIMTHYECKOM
CTabMIBHOCTH, @ TAKXKE K J)KM3HECTIOCOOHOMY Pa3sBUTHIO M MEXKIYyHAPOJHOMY MUDY U
6ezonacHocTH . B npeapiayimux paboTax Ha JAaHHYIO TEMY, aBTOP 3TOMH CTaTbU
ClIesan npearosioKeHue, uto " ‘npaBoBoe rocyjapCcTBO’ HECOMHEHHO SBSETCSA OJHUM
M3 CaMbIX BIHMATENBHLIX PEUEBbIX OOOPOTOB COBPEMEHHOrO MUpa. B onpeneneHHoM
CMBICJIE, OHO CTaJIO HE3aBUCUMOMN AEATEIbHOCTHIO, MEHTANLHO-COLMABHBIM
(peHOMEHOH, KOTOpbIH CYLECTBYET BHYTPH YEIOBEYEKOr0 CO3HAHMS U JIEHCTBYET
HE3aBUCUMO B (PU3UUYEKON N COLUANBHOMN peanbHOCTIX, CPABHUMOE ¢ OA00PSIOIMM
MOXJONBIBAHMEM MO CIIMHE MU ¢ MOLIEeYUHON™. HeiicTBuTensHO, "npaBoBoe
rocynapcTBo” CTano MOJHBIM CJI0BOM (TOUHee (pa3oii) B OpUCNpYACHLHH U
MOMUTONOTMU, THIIOM MPOheCCHOHANBEHOTO XKaproHa B COBpeMeHHbIX aebaTax,
KOTOpOE [0 HEJAABHETO BPEMEHH PACCMAaTPUBAJIOCh KakK elle OAMH NpuMep
"MOLUHOT0” A3bIKa ¢ TOUKH 3PEHHs MPABOCYAMs U IEMOKPATHH . 3auMCTBYS U3
¢unocoduu s3bika Ornena u Puvapaca, "npaBoBoe rocyaapetso’ no caoeii

(opmynuposke nogo6HoO ciioBy "ypa", TO €CTb, OHO BbI3bIBAET MO3UTHBHYIO PEAKLIUIO

' 1. Stromseth, D. Wippman & R. Brooks, Can Might Make Rights? — Building the Rule of Law after
Military Interventions (Cambridge: Cambridge University Press, 2006). [Tepepoa ¢ opurunana: “Like
apple pie and ice cream, the rule of law is a concept no one can dislike”.

~ B ocobGennoctu, cmotpute nmybnukaunn Muposoro banka waunnas ¢ D. Kaufmann, A. Kraay & P.
Zoido-Lobat6n, “Governance Matters” (1999) World Bank Policy Research Working Papers, no. 2196,
a TAKKe HeJaBHEE JONOJHEHBIE UCCAEA0BAHHS 110 BONPOCY JOCTYNHBIE HA

http://'www. worldbank.org/research. Cmorpurte Taoke D. Trubek & A. Santos (eds.), The New Law
and Economic Development: A Critical Appraisal (Cambridge & New York: Cambridge University
Press, 2006); and K. Dam, The Law-Growth Nexus: The Rule of Law and Economic Development
(Boston: Brookings Institution Press, 2006).

?'S. Beaulac, “The Rule of Law in International Law Today,” in G. Palombella & N. Walker (eds.),
Relocating the Rule of Law (Oxford: Hart Publishing, 2009), p.197 [Ge3 npumeuanus]. [Tepesox ¢
opurunana: “the ‘rule of law’ is undoubtedly one of the most powerful expressions in the modern
world. In a sense, it has become an activity in itself, a mental-social phenomenon which exists within
human consciousness and acts independently within physical social realities, like a pat on the back or a
slap in the face”.

* Ilna cpasuenus, cvotpute S. Beaulac, The Power of Language in the Making of International Law —
The Word Sovereignty in Bodin and Vattel and the Myth of Westphalia (Leiden & Boston: Martinus
Nijhotf, 2004). B >1oii pabore nuursucTrHyeckoii 3HaueHne "cysepuuTera” 6b10 pasobpano B
JeTasx.

5 Cmotpure B.Z. Tamanaha, Law as a Means to an End: Threat to the Rule of Law (Cambridge:
Cambridge University Press, 2006).




Y TEX, KTO €ro rnpou3HOCHUT HJIH CﬂbIHJHTG. HCCOMHGHHO, KTO—HI/IGyllb BO3pasuT, 4YTo
[aXe y caMbIX HOGpOILGTCﬂbe[X HUJEH U CJIOB €CTh TeMHas CTOpOHa7, ACeKT

3aTparuBaemMblii MaptnHoM Kprorepom B ero paGote o npaBosom rocynachBe.8

['oBops o mexayHapoanom passutiu, Tomac Kaporepe caenan HenasHO
CleayrolIee, B KaKOH-TO Mepe capkacTuieckoe 3aMeuanue: “B neGatax o0
VHOCTPaHHOM ITOJIMTHKE B Halle BpeMs, 00s13aTe/lbHO HalIeTCs KTO-TO, KTO BbIABHHET

HJIEI0 NPABOBOrO rOCY1ApCTBa, KaK PELIEHHE MUPOBBIX TpoGiem””

. XoT4,
HECOMHEHHO, 3a nocneanue rogsl OOH'® npenocrasuna goctatouno Mmarepuasna ans
AaHHOW KPUTHKH, BKJIIOUYAs KOHTEKCT NOCT-KOH(IMKTHBIX FOCYAApPCTB M APYrHX
NePEeXOHbIX CUTyaluit. CBUIAETENECTBOM 3TOMY, CPEAH MPOUETro, CAYKAT A0KIa]
I'enepanbroro Cekperaps OOH o npaBoBOM rocy1apcTse W CUCTEME NPaBOCYUs B
nepexoausiit nepuos (2004) ', urorossiii JAoKkyMeHT Beemupnoii Berpeun OOH na
BbICLIEM ypoBHe (2005) 2 ¢ yensim paszaenoM NOCBAILEHHBIM BONPOCY NPaBOBOrO
rocyaapctsa', HEMpepbIBHLII criucok pesomouuit ['enepansHoit AccamGnen OOH 3a

nepuop 2006-2010 ropos, o3arnaeneHHbix [Ipasosoe I'ocyoapcemeso na

Hayuonansrom u Medsicoynapoousix Yposusx', a taroke cosnanue otnena NpaBoBOro

§ Cmorpure C.K. Ogden & I.A. Richards, The Meaning of Meaning, 2" ed. (London: Kegan Paul,
1927), pp.149-150, koTopsie NpeAIaraloT pazaennTs GYHKIUHY A3bIKS HA B KaTEerOpHH:
CHMBOJTHYECKYIO H IMOLHOHANLHYIO. B nocaeanell pyHKUNH, S3bIK HCMOIB3YETCS /1A BHIpasKEHHS
HJTH BO3OYXKAEHHS YyBCTB MM OTHOLIERHH; TakuM 00pasoM, ynoTpeGeHue sS3bIKa, MOKET CPABHHTBLCS
co ciosaMu "ypa" wik "dy”, H3-3a TeX IMOUMH, MONOKHTENBHBIX MM OTPULATENLHBIX, KAKHE OHH
BbI3bIBAIOT.

7 Cmorpure D. Kennedy, The Dark Side of Virtue: Reassessing International Humanitarianism
(Princeton: Princeton University Press, 2004).

¥ M. Krygier, “The Rule of Law: An Abuser's Guide,” in A. Sajé (ed.), The Dark Side of Fundamental
Rights (Utrecht: Eleven International Publishing, 2006), 129,

® T. Carothers, “The Rule of Law Revival” (1998) 77 Foreign Affairs 95, p.95. [Nepesos ¢ opurunana:
“One cannot get through a foreign policy debate these days without someone proposing the rule of law
as a solution to the world’s troubles”. D10 3ameuanue, C HEKOTOPBIMH H3MEHEHHSMH, HECOMHEHHO
TPUMEHHMO K NEePEXOIHBIM CHTYALIHSM.

" A raioke 1 Esponefickuii Cotos, xots 1 1o apyroii npuuune; emorpute L. Pech, “The Rule of Law
as a Constitutional Principle of the European Union” (2009) Jean Monnet Working Papers, no. 04/09;
and C. Grewe, “Réflexions comparatives sur I’Etat de droit, ” in J. Rideau (ed.), De la communauté de
droit a I'union de droit — continuités et avatars européens (Paris: Librairie générale de droit et de
jurisprudence, 2000), 11.

"' Coser Besonacuoctu OOH, Hoxnan I'enepansroro Cekperapsi, [Ipasosoe [ 'ocyoapemeo u
[lepexodnoe [pasocyoue ¢ Kongpmuxmuwix u [Tocm-Kougpauxmuuix O6uecmeax, SI2004/616, 23
asryct 2004,

2 Ono6pento Pesomouneii Ienepanbhoit Accambien OOH 6071, 2005 World Summit Outcome,
A/RES/60/1, 24 oktsbps 2005.

" Ibid.. section 134.

H l'enepansuas Accambnes OOH, [Tpasosoe ['ocyoapemeso na Hayuonarsnom u Mexcoynapoonom
Yposnax, A/RES/61/39, 18 nexabps 2006: A/RES/62/70, 8 susaps 2008; A/RES/63/128, 15 susaps
2009; A/RES/64/116, 15 siuaps 2010.



rocynapctea B Mcnonuutensiom Oduce lenepansioro Cexperaps OOH'™ u
MHOTOYHC/IGHHBIE 10Ka/ibl 0buunanbHbX aul OOH o npaBoBoM rocyaapcrse

HauuHag ¢ 2006 roaalé‘

Tem He MeHee 3a paMKaMu PUTOPUKH NPaBOBOrO rocyaapeTsa’

OGHapysK1BaeTcst OrpoMHas nephopMaTHBHas '

Cujia OCHOBHOM Ujieu crosiiei 3a
KOHLIEnTOM ', KoTopyio Maptun Kpiorep B cBoeit paGoTe 0 nocT-KOMMYHUCTHYECKHX
rocyiapcTBax, CyMMHpPOBAJ ClieAyloluM 00pa3zoM: "obl1iue 3aKOHBI, a He 0cOo0ble
YKa3bl; 3aKOHbI CTOSLIKE HAl STUMH YKa3aMHM; 3aKOHBI OOLLEHAPOHbIE, 4 He
3aCeKpeyeHHbIe, HAMpaBjieHHbIe Ha Oyaylliee, He PeTPOCIEKTUBHBIE, OTHOCUTENBHO
SICHBIE U TOYHBIE, @ HE JABYCMBICJIEHHBIE W PACILIBIBUATHIC, OTHOCHTEILHO
cTabuiIbHbIE, ITyCTh HE BCET/ia 3aXBATHIBAIOILUE; OCAEA0BATEbHBIE, 4 He
NPOTHBOPEUUBbLIE, pa3paboTaHHble 3aKOHHO MOJIHOMOYHBIMHM OpPraHaMH B
COOTBETCTBUH C y3HABAEMON W HEMpeaB3ATOl HHTepnpeTarueii noustHii”>’. On
TAKOKE 3aMEUAET, YTO, PEATUCTHYHO, 3HAd B OOLUMX MOHATUAX YTO MPEACTABISET

coboii HAEAN NPAaBOBOI0O roCyAapcTBa MOXKET OKa3aThCsl COBCEM

HEYJIOBJICTBOPHUTEIbHbIM: "Ham nerue Ha3Bathb HEHHOCTH, KOTOPBIM OHO CIIYKHT U

" Tlo pekoMerIauuy pasaena 134(e) Mrorosoro noxymenta BeemupHoi Berpeun 2005 r.ua BeiciueM
yposHe, supra note 12, ony/IMKOBAHHOrO B COOTBETCTBUU ¢ Pesomouueil 61/39, ibid.

e Cmotpute, nanpumep, Hoxiaa I'enepansioro Cexperaps o3arsasiettblit "OObeu s HALH
Yeunusa: Yeenuuenue nounepkxd OOH B nese Ipasosoro Nocynapersa”, (2006) A/61/636-
S/2006/980 and Corr.1.

"7 Cmorpute N. MacCormick, Rhetoric and the Rule of Law — A Theory of Legal Reasoning (Oxford &
New York: Oxford University Press, 2005). Cmorpure Takke Nigel Simmonds, koTopsili yreepxaaet,
4TO GbI10 Gbl OJIE3HBIM MOAXOAHTH K KOHLENTYaIbHOH poGiieMe NPaBoBOro rocyapeTsa B
JMHIBUCTHYECKHX MOHSITHSAX, TO ecTs"[TonuMas cnosa B UX OykBanbHOM 3HaueHHu", cMotpuTe N.
Simmonds, “Law as a Moral Idea” (2005) 55 University of Toronto Law Journal 61, p.63.

" Mnes s3bixa, kak "nephopMaTHBHOro" 3aMMCTBOBaHA W3 TEOpUH peuesoro akta [k, JI. Ocruna (J.L.
Austin, How to do Things with Words, Oxford: Clarendon Press, 1962). O coznanuu u
TpaHCOPMALIHH CO3aHHOH HeTOBEKOM JeHCTBHTENIBHOCTH Hepes HCOML30BaHHE A3bika cMOTPHTE L.
Wiitgenstein, Tractatus Logico-Philosophicus (London: Routledge & Kegan Paul, 1961); u L.
Wittgenstein, Philosophical Investigations (Oxford: Basil Blackwell, 1958).

' Cmorpute J. Waldron, “The Rule of International Law” (2006) 30 Harvard Journal of Law &
Public Policy 15, p.15, xotopsiit nuer:"Boipaxenue “NpaBoBoe rocyapcTso” HABOAUT HA MbICIIb 00
ocobomM HaGope LEHHOCTEH H NPHHLHIIOB ACCOLHMPYIOLHXCS ¢ HAeeil 3aKkoHHOCTH", CMOTpUTE Takke
M. Oakeshott, On History and Other Essays (Indianapolis: Liberty Fund, 2004), rnaBy noa HassaHiem
"I[Npasosoe Nocynaperso”, rae aprop nuwet: "[paBoBoe rocyaapeTso He neder Xied, oHo He
criocobHo pasnaBate OyXaHKH WK PoI0yY (HX Y HEMO HET), OHO HE MOXKET 3ALMTHTL OT BHELUHEH
YTPO3bI, HO TEM HE MEHEee, OHO OCTAETCs CaMOH LMBUAM3OBAHHOH U HauMeHee oBpeMenHTeNLHOM
KOHLemHeH rocyaapeTsa, KOTOPYIO ellle Haj1o paspaborats”.

M. Krygier, “Rethinking the Rule of Law after Communism,” in A. Czarnota, M. Krygier & W.
Sadurski (eds.), Rethinking the Rule of Law after Communism (Budapest & New York: Central
European University Press, 2005), p.265. [TepeBon ¢ opurnuana: “general rules rather than or superior
to particular edicts, that are public not secret, prospective not retrospective, relatively clear and precise
rather than ambiguous or vague, relatively stable, not always up for grabs, consistent with each other,
and administered by legally authorized agencies in accordance with knowable and non-arbitrary
interpretations of their terms”.



pacnosHaTh CHTyallik €ro HapyLCeHHUs!, YeM NPOCTO YyKa3aTh KOHKPETHLIE WHCTUTYThI
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U NPAKTUKH, KOTOpble 6bl ero npogeurann”™'. ITogo6Hoe MHeHHE pazneaser Pannann
ITnopenbym yTBepKaas uTo: "MexayHapoaHbIM aKTepaM H SKCHepTaM yaaeTcs
Jy4lie co3aaBaTh HOPMbI U MpeyiaraTh CIIMCOK CYLLECTBEHHBIX IOPHAHYEKHX MPaBHUII,
YEM HaXOJUTh NYTH UX MPETBOPEHHS B Ki3Hp™ 2. HecomHenHo UHCTHTYTBI U
Xopoulas NnpakTHKa OJHOBPEMEHHO COCTaBJIAOT KIIIOUEBbIE AIEMEHTBI yCrexa 1 B
TOXKE BPEMst OCHOBHbIE TPYJHOCTH U1 PABOBOro rocyaapcTBa Kak B

23
MEXIYHAPOLHOM Pa3sBUTHH, TaK U B NEPEXOJHBIX CUTYaLIUsAX .

JlanHas paGoTa 3aMHTEpecOBaHA B PACCMOTPEHHH BO3MOXKHON POM OJAHOTO U3 TAKMX
rOCYAapCTBEHHBIX MHCTUTYTOB, @ HUMEHHO HalMOHANbHO Cy1eGHOM BacTH, B
MPOJABMKEHUHM TIPABOBOI0 rocyapcTsa B HaLlMOHATIBHOM cepe uepes HCrosb30BaHue
M@K 1yHapOJHON HOPMATHBHOCTH, O0/ee KOHKPETHO B IOPUCAMKLIMSAX IPOLIEAILHMX
Yepes 0XHECTOUSHHbIE KOH(IUKTBI MY BbILLEIIIHNX U3 aBTOPUTAPHBIX pexknuMoB. C
Y4ETOM MEPCNEKTHBbI TEMATHUECKUX UCCIIEOBAHUI U APYTUX AUCKYCCHit
YNOMSIHYTBIX B 3TOH CTaThe, aHHas paboTa noApobHO OCTaHABIMBAETCS HA
3BPUCTHHECKOH MOJIENIM NPaBOBOro rocy1apcTea B CBSI3H C NpodiaeMaTHKOM
ME)KIyHapOJHOr0 NpaBa B MECTHBIX CyJaX MepexoHbIX rocyaapcts. s Toro
4TOOBI JTyHIL€ OLEHUTD NMPOABACHHE MOJHOMOUHIH MECTHBIX CY0B B TOAOOHBIE
"MeXKAYHapOAHbIE KOHCTUTYLIMOHHbIE MOMEHTBI" HEOOX0AUMO 00paTUTLCS K
[peaucToprn 0OOMX TEPMHUHOB: NPABOBOE rOCYIaPCTBO M MEXK3aKOHHOCTh. M36eras
GaHanbHOCTH JAHHBIX BOMPOCOB, LIEJb 3€Ch, COCTOMT B TOM, YTOObI 3a/1aTh TOH U

MOMOYb B “HaBUrallMK’ Yepe3 MHOTAA MYTHbIE BOJIbI MHOFOOOPa3HbIX CHTYaLUH

' Ibid., p- 273. Tlepeson ¢ opuruHana: “[ Wle can more easily state the values it serves, and recognize
violations of it, than can specify the particular institutions and practices that will promote it”.

' R. Peerenboom, “The Future of Rule of Law: Challenges and Prospects for the Field” (2009) 1
Hague Journal on the Rule of Law 5, p.9. Tlepesox ¢ opurunana: “Foreign actors and experts are better
at the creation of norms and generating a menu of substantive legal rules than figuring out how they
will be implemented”. Cmotpute Takxe M. Krygier, “Transitional Questions About the Rule of Law:
Why, What and How?” (2001) 28 East Central Europe / L’europe du centre-est 1, p.12: “Takum
00pazom, yCnoBHs, KOTOPbIE MO3BOSSIOT IPABOMY I'OCYAAPCTBY MMETL BEC JOMKHbI BCIUECKH
NOMNCPKHUBATECS, HO CPEAH ABTOPOB, MHLIYIUX HA TEMY [IPABOBOrO rOCYAApCTBA, OHK PEAKO
NOAL3YIOTCS TakoH MOAAEPIKKOH".

2 R. Peerenboom, “The Future of Rule of Law: Challenges and Prospects for the Field” (2009) 1
Hague Journal on the Rule of Law 5, p.9. Tlepesox ¢ opurunana: “Foreign actors and experts are better
at the creation of norms and generating a menu of substantive legal rules than figuring out how they
will be implemented”. ;

3 Cwmotpure R. Kleinfeld, “Competing Definitions of the Rule of Law,” in T, Carothers (ed.),
Promoting the Rule of Law: In Search of Knowledge (Washington: Carnegie Endowment, 2006), 31.
Tem He meree, NpaKTHKa NOKA3LIBALT, YTO GKLUCHT HA CTPYKTYDPE W MHCTHTYTAX BAACTH HeE ABASETCS
JOCTAaTOuHBIM, cmoTpuTe J. Stromseth, “Strengthening Demand for the Rule of Law in Post-Conflict
Societies” (2009) 18 Minnesota Journal of International Law 415, at 418, koTopelii roBopHT (H
fIOPULIAET) O NOAXONE "€C/H Mbl €70 [TOCTPOHM, OHH NpUIYT".



nepexosa K CTpyKTYpHOH COLManbHOM OpraHu3alii OCHOBAHHOM Ha HOBOM, HCTHHHO

cTabUABHOM KOHCTUTYLIMOHHOM YCTPOICTBE.

Ipexcae yem oOpaTUThCs K MOAEIISIM MPABOBOrO roCcyAapcTBa HEOOXOAMMO
BKpaTLe pacCMOTPEeTb HEKOTOPbIE OCHOBOMNOJIAralole BONPOCHI: YTO M0/4pasyMeBaeT
OOH rnon nonsTHeM "Mex1yHapoJHOE PaBOBOE rocy1apcTBo" (pasjen 2), uemy
yuarT Hac HelaBHUE N1e6aThl 0 MEX3aKOHHOCTH ' ¢ TOUKH 3pEHUs NPABOBOTO
rocynapctea (pasfien 3), u KakoBbl OOLIME XapaKTEPUCTUKH [PUCYILKME MEPEXOAHBIM
rocyaapcTsaM, pejieBaHTHbIC AJIs KOHLENLMH NPaBOBOro rocyaapctsa (pasaen 4).
Crenyroumii, rasHblil pa3fien CTaTbl, aHAIU3UPYET pasiiuuHble POpMyTUPOBKH
NpaBOBOro rocyAapcTBa, OT Gosiee "Ierkol", yTOHUEHHOM, 1 10 Goslee pacuInpeHHOH,
YIJIOTHEHHOH MHTEpIIpeTally, a Taoke obpallaeT BHUIMaH|e Ha TPYAHOCTH
CBsI3aHHBIE C MOJOOHBIM CIIEKTPANLHBIM NMpeACTaBleHHeM. B 3axiouenuu

. 2
npennaraercs “a la carte™

MOJ€EJIb TPABOBOTO FOCYIAPCTRA, BKIKOYAKOLIAs B ce0s
KaK 3ieMeHThbl GoJiee NErkoii, Tak 1 6oliee YCI0KHEHHON BEpCHi, KOTOpas MOKET
BUJOU3MEHSATECS B 3aBUCHMOCTH OT crieuu(puUecKkoi TpaH3uTHON cuTyauud. XoTs U
HECOBEpLUCHHAs, TaHHasA 3BPUCTUYECKAs MOJEIb TPABOBOTO IOCY1apCTBa
npeAcTaBisieT cO0OH HanTy4luMii BApHAHT A1 PyKOBOACTBA B AMCKYCCHSX O POJIH,
KOTOPYIO MECTHbIE CY/Ibl B IEPEXOIHBIX FOCYAAPCTBAX MOTYT M JOJIKHbI HIPATh

MOCPENCTBOM MEIyHAPOAHOrO NpaBa-’
2. Opranusauns O6beaunenHblx Hauuii u [TpaBosoe [Nocynapctso

CTaHOBHTCS SICHBIM onuno: OOH YK€ BbLIAOXJIaCh B CBOMX YCHUI/IMAX B /e

& 2
nomnyJjdapu3salyi UAEH NpaBoOBOro rocyiapCcTea BO BCEM MHpeE 7. CTpaHbl,

™ Tepmun mexcsakonHocme UCHOMB3YETCs 3€Ch [0 OTHOLIEHHIO K PEHOMEHY HOPMATHBHBIX
MHTI'paLii Cpe/id pasidU4HbIX PABOMOPALKOB, 2 MMEHHO B HALHOHAILHOM [IPHMEHEHHH
MEHKIYHAPOAHOrO NpaBa MECTHbIMYU cylamu. TepMuHonorus sauMcrsoBana y Huna Yokepa,
}Opnnuqecmn Gaxynabtet SAuHOYprekoroY HUBEpCHTETA.

5 Jlauuas (ppasa saumcTBOBaHA U3 KOHTekcTa EBponelickoro Cowo3a, rie oHa nosiy4mia
pacnpoctpoHenue - Espona a la carte, Takxe H3BECTHOro cBoelt U3MeHseMOlt reomeTpueif, MynbTH-
CKOPOCTBIO H AH(depeHInposantoil HHTerpalHeH, B HelaBHHH IEPHOA PaclMPEHHs, OCOGEHHO B
OTHOWIEHHH NpHobpeTennbx coobuiects. [IpeacTaBnesie NpaBoBOro rocynapeTsa Kax KOHUENTa-
30HTHKA MOMKET TOXKE OKazaThes HarsigHbiM. CMortpurte Geoffrey Marshall, “The Rule of Law — Its
Meaning, Scope and Problems” (1993) 24 Cahiers de philosophie politique et juridique 43, p.43.

% Cwmotpure B 06mem, B. Bowden, H. Charlesworth & J. Farrall (eds.), The Role of International Law
in Rebuilding Societies after Conflict: Great Expectations (Cambridge: Cambridge University Press,
2009).

77 [las seranbHoro ananusa piiaga OOH B pa3sBUTHE U NPOJABUIKEHHA NPABOBOrO MOCYapCTBA B MUPE
3a MCTeKIMe roast HauuHas ¢ Beeobweit Jdexnapauun [Mpas Yenoseka v 10 HefaBHUX HHHLMATHB (cf.
supra notes 11-16), cmorpure A.C. Bouloukos & B. Dakin, “Toward a Universal Declaration of the



Monajfalolye B KaTeropui pa3sBUBAIOIMUXCA W NEPEXOAHBIX, YTO HAa3LIBAETCA YiKE
CIENH HYXKHYIO MECHIO H CTaHLIEBAIN HYXKHbIH TaHell NPeKpacHo NoHUMast, 4to Golee
BBIFO/IHO NPU3HATH JOOPOJETENH, HeM UX OCTIapHBATD > Crenyoliee BbicKasbiBaHuUe,
3aMMCTBOBAHHOE Y KHTAMCKOrO NpaBoBe/1a, BETUKONENHO YJIOBHIIO JeHCTBY IO B
AaHHOMW 061acTH LMHK3M: "Y MPaBOBOrO FOCYAApCTBA HET 3HAUYeHUA. Kamblii
MCIONE3YET 3TO BBIPAXKEHHE, MIOTOMY YTO WM TaK JIETKO MPUKPLITLCS U MOTYUYHTh
onee nerkuit noctyn k pounam”>’. Ocrasass Ha BpeMst IeHCTBUTENLHOE
COEPIKAHKE ITOTO CYILECTBEHHO CMIOPHOTO KOHLenTa " - NPOaHaIU3UPOBAHHOTO
HMIKE B JAHHOM cTaThe' - chokyccupyemes Ha Tom, 4To OOH XoueT HOCTUTHYTh
uepes “MexayHapoJHOE NPaBOBOE rocyaapCTBo” 32 ciaeays ¢cBoei npoBo3rialleHHON
MHCCHH CrOcoGCTBOBATE NMPOABHKEHHIO [Ipasosoco I'ocydapcmesa na Hayuonanorom
u Mexicoynapoonom Ypoeusx™.

XoueTcs NOAYEPKHYTh, YTO HJEA MPABOBOrO FOCYAAPCTBA Ha MEXKIAYHAPOAHOM

YPOBHE HEMOCPEACTBCHHO CBA3aHA C ABYMSI pa3jIMYHUMH, U B TO XKe BpEMA

4
POACTBCHHBIMH NOHATUAMH 3 . Hepsoe, HAa30BEM €ro zmmepHaz;uommu3uponauﬁoe

Rule of Law: Implications for Criminal Justice and Sustainable Development” (2001) 42 International
Journal of Comparative Sociology 145, pp.151-156.

# Cwmotpure N. MacCormic, cHocka 17, p.12, K0TOpsI# Ha3bIBaeT NPaBoBOE rocyAapcTso
"eJMHCTBEHHON 100pO/IeTeNbI0 LHBHIH30BaHHBIX 00wwecTs” u T. Carothers, cHocka 9, p.99, KOTOpBHIi
NpAMO 3aAB/seT creytollee: "B Halue Bpems BPAL M KTO-THEO MOKET OTKPBITO BBICTYNATh [POTHB
uneu saxona”. Cmorpute Take Y, Dezalay & B. Garth, “Introduction,” in Y. Dezalay & B. Garth
(eds.), Global Prescriptions: The Production, Exportation and Importation of a New Legal Orthodoxy
(Ann Arbor: University of Michigan Press, 2002), p.1: “ITpaBoBoe rocyaapcTso CTano HOBbIM

OO beHHAIOLMM KINHUEM /151 MUPOBBIX MHCCHOHEPOB".

¥ Lutupyercst B M. Stephenson, “A Trojan Horse in China,” in T. Carothers (ed.), Promoting the Rule
of Law: In Search of Knowledge (Washington: Carnegie Endowment, 2006), 191, p.196. [epeson ¢
opurusana: “Rule of law has no meaning. Everyone uses the phrase because everyone can get behind
it and it might make it easier to get funding”.

0 3aumcrsys w3 G.A. Gallie, “Essentially Contested Concepts” (1953-1956) 56 Proceedings of the
Aristotelian Society 167, Jlxepemu Engpon NIPEANONIOKHIL, YTO MPABOBOE FOCYAAPCTBO 10 CBOEMY
CYLIECTBY €CTh CTIOPHBIH KoHLeNT; eMoTpuTe J. Waldron, “Is the Rule of Law an Essentially Contested
Concept (in Florida)?” (2002) 21 Law and Philosophy 137. Cmorpute tawke F. Lovett, “A Positivist
Account of the Rule of Law” (2002) 27 Law and Social Inquiry 41, pp.63-64, koTOpbiit roBopuT 0
I1paBOBOM [OCYIAPCTBE C TOUKH 3PEHUS TE3HCA HEONPEAEACHHOCTH.

*'" Cmotpute infra, section 5.

20 MEXYHAPOJHOH BEPCHH NPABOBOrO rocyaapersa B oblieM cMoTpuTe Takxke J. Waldron, “Are
Sovereigns Entitled to the Benefit of the International Rule of Law?” (2009) International Law and
Justice Working Papers, no. 2009/3; u J. Crawford, “International Law and the Rule of Law” (2004) 24
Adelaide Law Review 3.

3 Cmorpure cHocka 14.

. Booayuiepniensem HaeH 1aHHOH IMXOTOMHS CTana B Kakoi-To cTereny pabota S. Chesterman, “An
International Rule of Law?” (2008) 56 American Journal of Compararive Law 331, rae, B nonsitke
YCTAHOBHTB YTO %€ IPAaBOBOE IOCYAAPCTBO 03HAYAET HA MEXIYHAPOIHOM YPOBHE, ABTOP AeNaer
pasiiuuue Mexay (i) MekAyHAPOAHbIM NPaBOBLIM FOCYAAPCTBOM, TO €CTh IPHMEHEHHEM NPHHLHIIOB
NpaBOBOTo FOCYAAPCTRA B OTHOUICHHSX MEKAY rocyapcTaamy; (ii) NpeanHcaHHAMH MEXIYHAPOAHOrO
11paBa COrIaCHO KOTOPBIM MEXAYHAPOAHOE NPABO MPEBOCXOAHT 10 CBOEH I0PHANHECKOH CHJle MECTHOE
npago; 1 HakoHel (iil) BceoOLIMM NPaBOBLIM FOCYZAPCTBOM, WK "'MOABIEHUEM HOPMATHBHOrO
pexHMa, KOTOPbIH HAMPAMYIO 3aTPArHBACT YACTHBIE JHLa, Ge3 GOPMATEHOro NOCpeiHHYECTBa

CYLIECTBYIOLINX HALMOHAILHBIX yupeskaenuit” (ibid., pp.355-356). Cmotpure takoke S. Chesterman,



TNpaBoBOE roCyapcTBO, paCCMaTPUBAET KaK LEHHOCTH MPABOBOIO FOCYAapCTBAa MOTYT
ObITb BBIBEJEHBI 32 PAMKHM BHYTPEHHEr0 U NPUMEHEHBI K MEKIYHAPOHOMY
npaBonopsAky. Jlis 31oro HeoGXo4uMo 00paTUTHCS K MEKYHAPOJAHBIM CyAe0HbBIM
OpraHu3alMsiM, TAKUM, Harnpumep, kak MexayHapoasstit Cy, 4ToObl ONpeienTs A0
KaKoH CTeneH! LEHHOCTH NPaBOBOro rocyAapCTBa MPUCYTCTBYIOT B UX
AATENBHOCTH, Oy TO B OTHOLIEHUH 3aKOHHOCTH, PABHOINPABHOIO NPUMEHEHHS
3aKOHa, Cy1eGHOro KOHTPOMIS U MHOMMX ApYruX. BTOpoe NOHSATHE, HA30BEM €ro
UHMepHAYUOHANU3ayuel NpaBoBoOro rocy1apcTea, paccMaTpuBaeT Kak 061acThb
MEX1YHapOJAHOr0 MOXKET ObITh MCMONL30BaHA A1 M3BJICUEHHs LIEHHOCTEN NPaBoBOro
rocyaapcTea U3 OJHMX HALMOHANBHbIX Cep U UX NPOABHIKEHHS B Apyrie
HallMOHabHBIE IopUcAUKUMK. Henb3s He npuzHaTh TOT (hakt, 4To NpaBoBOE
rOCYAapCTBO B MECTHIX 3aKOHAX CTa0 BOMPOCOM O MEXKAYHAPOAHBIX OTHOLUEHUSX,
0COGEHHO B KOHTEKCTE Pa3sBUBAIOLMXCS H [EPEXOAHBIX OOLLECTB, a TaKKe, YTO
MEXKIYyHapOJHas HOPMATUBHOCTb M MEXKAYHAPO/IHBIE MHCTUTYThl MOT'YT BBICTYIATh, B

KaKoOH-TO Mepe, KaK “‘TiepeBaoUHblil MyHKT” LEHHOCTEH MPaBOBOroO rocynapCTBa36.

[IposBnenns sToit ABOMCTBEHHOM KOHUEMIMK MOTYT ObITh HalieHbI B
noauTHueckux 3asenesusx OOH u pesomounsax lenepainbHoit AccamGnen’’. Oauu
U3 ApKHUX NpUMepoB 3ToMy Joknaj I'enepansHoro Cekperapst OOH 3a 2006 rog,
o3arjiaBiicHHbIH: "O0peauusem Hawn Yeunua: VeenuueHue Ioanepxiu OOH B

> 38, 0COOEHHO B €r0 3aKIHOUHTENBHON HacTy,

Hene Ilpasosoro [NocynapcTea
paccmarpuBarolLeH OyayLiye ward B yYKperuieHul BO3MOJKHOCTEH, COrlacoOBAHOCTH 1
kooparHauuu aeiicteuit OOH B oTHOWIEHUH MpaBoBOro rocyaapcrsa. Illary,
NpeanpuHAThIEe Noa pykosoacTeom OOH B OTHOLIEHMH NPABOBOrO roCyAapcTBa,
Oblii pas/ieneHbl Ha TP KaTeropuu Wau Tpu "Kop3uuel”. [leppas, nonyumBiuas

Ha3panue "[IpaBoBOE rocy1apcTBO Ha MEXKAyHAPOJAHOM YPOBHE", 3aHUMAETCS

“‘I'll Take Manhattan’: The International Rule of Law and the United Nations Security Council”
(2009) 1 Hague Journal on the Rule of Law 67, pp.68-69.

3 Cwmotpurte S. Beaulac, “An Inquiry into the International Rule of Law” (2007) European Universiry
Institute Working Papers, MWP 2007/14.

% 1 unen Guiin Briepsble ChOpMyYIMPOBAHBI HA CEMUHADE, OPraHU30BAHHBIM AMCTEPAAMCKHM
Lentpom Mewaynaponnoro ITpasa u Jleysen Lientpom no Hayuenuio BeeoBulero Y npasienus B
suBape 2008 r., rie aBTop npeAcTaBu CBOIO CTATBIO 0 HenaBHuX nebatax OOH o sHauenuu
MEIYHAPOAHOrO [PABOBOI0 IOCYAapCTBa, 0CODEHHO B OTHOLIEHHH OTBETCTBEHHOCTH, YTO ObLIO
Temoi sanHoit cemunapa. Cmotpute A. Nollkaemper, J. Wouters & N. Hachez, “Accountability and
the Rule of Law at International Level,” crarbs mosker 6biTh Halinena ua: http://www.mzes.uni-
mannheim.de/projekte/typo3/site/fileadmin/reports/report%20Accountability%20and% 20Rule %200t %
20Law.pdf

37 Cwmotpute cHOckH 11-16.

* Cuocka 16.



BOMpocamu CBsizaHHbIMU ¢ Xaptueilt OOH, MHOrocTOpOHHUX corylateHui,
MEXaHU3MaMH paspellieHust MEXAYHAPOAHBIX CIIOPOB, MeKayHapOAHOTO
Yronoeroro Cyna, a Takoke NOAroToBKoH U 06pa3oBaHHeM 110 BONpocam
MEXKAYHApOAHOro npaBa. fBisieTcs OYeBUIHBIM, YTO JaHHbBIE AeHCTBUS NONaaaloT
MOJ KNACCH(UKALIMIO NPENOKEHHYIO BbILIE, & IMEHHO HHTEPHALIMOHATM3HPOHAHHOE
NnpaBoBOE rocyAapcTBo, Tak Kak warn OOH HanpaBieHbl Ha NPOABHKEHHE
LIEHHOCTE | NpaBOBOro rocyapcTBa B MEXKAYHAPOJHOM riiaHe. JIpyrumu cloBamu,
MHTEpPEC 3/1eCh COCTOMT B TOM, YTOOBI MPOCIEANTh KaK LIEHHOCTH NPaBoOBOro
rocyaapcTsa - CBA3aHHbIe C MHCTHTYTaMHU BJIaCTH, HOPMATUBHOCTBIO, CY1eGHbIMU
peLleHUAMH, NpaBaMK YeJIOBEKA - NPUCYTCTBYIOT W HHKOPIIOPUPYIOTCS B

Me)KIIyHapolleIﬁ NpaBonopsaokK.

C npyroii cTopoHsl, BTOpasi U TpeTbsl "KOp3uHbI" eHCTBUI, NpeacTaBNEeHHBIX
B noknane ['enepansnoro Cexpetaps, a uMeHHO "[IpaBoBoe [ocynapcTso B
KOHTEKCTE KOH(IUKTHBIX U NOCT-KOHGIUKTHBIX cuTyaumii” u "IlpaBosoe
['ocynapcTBO B KOHTEKCTE 1OJITOCPOYHOrO Pa3sBUTHA", COOTBETCTBEHHO -
COOTHOCHMBI CO BTOPBIM ITOHSATHEM, HHTEPHALMOHAM3aLKEN MPaBOBOroO
rocynapcTsa, Tak Kak O4€BHHO, YTO OHM 3aTparMBaroT HaLMOHAbHbBIE BOMPOCHI,
NpoJBUraeMble Yepe3 MexaHu3M MEXAyHapoaHoro npaea. Hanpumep, waru
MpaBOBOro rocy1apCTBa HaNpaBIEHHbIE HA YKPEIIeHHe CUCTEM U HHCTUTYTOB
TNPaBOCYAUs B MECTHBIX IOPUCANKINAX (BKJIKOYas CpeACTBaMU cy1eGHOro Hai30pa),
YCTaHOBJICHMEM TPaB/ibl U NPOLIECCAMHU IPUMHPEHHUS, @ TAK)KE HAXOKAEHHEM (aKTOB
i opmupoBaHueM pa3dupaTenbHbIX KOMMHUCCHIA, YyCOBEPILEHCTBOBAHUEM
NOJUUENRCKHX CHUM U peOpM YTONOBHOM CHCTEMBI, OCOGEHHO B OTHOLUIEHHU
KOPPYNLHH U OpPraHu30BaHHON MPECTYNMHOCTH. Takue 31eMEeHThI PaBoBOro
rocyaapcTea, B OCHOBHOM OepyllMe CBOIO OCHOBY B MECTHBIX NPaBONOPAIKAX, B
CYLIHOCTH MpPEICTaBIAOT HHTEPEC 11 NTPOABHIKEHHS B APYTUX HALIMOHAJIBHBIX
IOPUCIMKLMAX (2 He B MeXXAyHapoaHOH cdepe KaKk TakoBOi) 0coBEHHO B
pa3BUBAIOLIMXCS M NMEPEXOAHBIX 00cTaHOBKaX. Takum obpa3om,
MHTEPHaLOHANIN3aLI1s NIPAaBOBOrO rOCY1apCTBa 03HavaeT NepeHoC LEHHOCTeH uepes
MEX/LYHapOAHYIO NPaBoBYIO cepy, BBICTYNAIOLLYIO Kak MepeBaiouHblil MyHKT, ¢
KOHEYHbIM Ha3HaYCHHEM B HALMOHANIbHBIE FOPUCANKLIMH, HANPUMED, MEePEXOAHbIX

roCyAapcTB.



CoOoTBEpCTBEHHO, 3TO BTOPOE MOHSTHE HEMOCPEJCTBEHHO OTBEUAaeT TEME
UCCJIeIOBAaHUA JaHHOW CTaThy, pacCCMaTpHBaloLleit rocyjapeTBa B CTaJuH MEPEXoa.
Tem He meHee, uTo KacaeTcs NPoOAEMATHKH HCTIONB30BAHKS MEXKYHAPOJHOTO Npasa
MECTHBIMU CyJlaMH TaKHX rOCYJapCTB, NIPUBJIEYEHUE BTOPOrO B3aUMOCBA3AHHOIO
MOHATHSA NPEACTABAAETCA OUEHD Le/1eco00pa3HbIM; IeHCTBUTENLHO, OHH
B3aHMOJONIONHAOT APYT Apyra, Kak OyaeT nokasaHo nanee. Ho npexne uem
pa3BUBaTh 3TY CXEMY, PACCMOTPUM €LLE OJMH BOIMPOC, OTHOCALIMICS K JaHHOM

AHUCKYCCHH, @ HMEHHO MEX3aKOHHOCTD.

3. Bsaumonononnsemocts Mex3akoHHOCTH U MexayHapoasoro [TpaBoBoro

I'ocynapcrtra

MC){(}IyHaDOHHble MpaBOBEAb! HCITUCAIM MHOTO HEPHUIT B MPOLLIOM BEKE,
o6cy>1<naﬂ OTHOLUEHHUS MEXKIY MECTHLIM H MCKIAYHAPOIHbLIM ﬂpaBOM39. Kak 61 Tam
HH 6blﬂ0, HUCTOPHST CBOAUTCA K NMPOTUBOITOCTABJIEHHIO TaK Ha3blBaEMOH

o " 4
" lyaHcTHUeCKoR" TeopuH, chopmynnpopanHoii ['eHpuxom Tpunenem o

"MOHHCTHUECKOH" TeopuH, accouunpyemoii ¢ [ancom Kenbcenom*'. Bonee Toro,
ANXOTOMHMS lyaiu3ma-MOHH3Ma NpearnosaraeT HeoOX0AUMOCTh HepapXuu MKy
MECTHBIM H MEKAyHAPOJHBIM TPABOMOPSAKAMH ~, 0COBEHHOCTE KOTOpas crana
OCMapHBaTkCs B N0CEIHEE BpeMs . Hanpumep JDxeiin Huxman u Anape
Hosskamnep roBopaT o noasnaeHny riao6aibHOro npaBoBoro MopanuiMa, KoTophblit
Oynet 3a0xeH B COOOIECTBO NPHHLMITOB U OOLIMX LEHHOCTEH, H KOTOPbIii
"MO3BOJIMT COCYLIECTBOBAHNE U COTPYHHYECTBO MEK/Y Pa3MUHBLIMU MPABOBLIMH

cuctemamu’™*,

¥ Cmorpurte cpenn knaccukos J.G. Starke, “Monism and Dualism in the Theory of International Law”
(1936) 17 British Yearbook of International Law 66; G. Scelle, “Le phénomeéne du dédoublement
fonctionnel,” in M. Schitzel & H.J. Schlochauer (eds.), Rechtsfragen der internationalen Organisation,
Festschrift fiir Wehberg (Cologne: Klostermann, 1956), 324; L. Seidl-Hohenfeldern, “Transformation or
Adoption of International Law into Municipal Law” (1963) 12 International & Comparative Law
Quarterly 88; and L. Ferrari-Bravo, “International and Municipal Law: The Complementarity of Legal
Systems,” in R.St.J. Macdonald & D.M. Johnston (eds.), The Structure and Process of International
Law: Essays in Legal Philosophy, Doctrine and Theory (The Hague: Martinus Nijhoff, 1986), 715.

* H. Triepel, Vélkerrecht und Landesrecht (Leipzig: Hirschfeld, 1899).

*' H. Kelsen, Das Problem der Souverinitit und die Theorie des Vélkerrechts (Tiibigen: Mohr, 1920).
* CmorpuTe A. von Bogdandy, “Pluralism, Direct Effect, and the Ultimate Say: On the Relationship
Between International and Domestic Constitutional Law” (2008) 6 International Journal of
Constitutional Law 397.

“ Cwmotpute L. Garlicki, “Cooperation of Courts: The Role of Supranational Jurisdictions in Europe”
(2008) 6 International Journal of Constitutional Law 509.

* J. Nijman & A. Nollkaemper, “Beyond the Divide,” in J. Nijman & A. Nollkaemper (eds.), New
Perspectives on the Divide Berween National and International Law (Oxford & New York: Oxford
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Kak 651 TO HY 6b1510, B LIEJIOM OBITYET MHEHHE, YTO OJHO3HAYHOrO OTBETA HA
3TOT BOMPOC, KOTOPLIH ycTpansai Obl IPUBEPIKEHUEB MO Pa3HbIe CTOPOHbI
AyaJHCTUUECKO-MOHOCTUHECKOH CTEHBl HE CYLIECTBYET MO ABYM npuuuHaMm. [lpexne
BCETO, BIIMAHKUE MEXKAYHAPOJHOH HOPMATHBHOCTH HEU3MEHHO 3aBUCHT OT MECTHOIO
NpaBonops/Ka KasIoro HalMoHaALHOro rocyaaperea’. Kak samers Kpucrodep
['punByn: “cnocoGHOCTE 1HO6Or0 yupexKIAeHHs, CO3JaHHOr0 HALMOHAIbHBIM 32KOHOM
M 4eprarilLyM CBOIO BJIACTh U3 HALMOHAILHOIO 3aKOHA (TaKOrO KaK HALIHOHANbHbIE
CyJbl) B IPUMEHEHHH NTPaBa, KOTOpoe GepeT CBOE HAuaso W3 BHEUIHETO A HALMK
MCTOYHUKA, HEU3OEIKHO OrPaHHUEHO NPEANUCAHUIMHU, OXBATHIBAIOLIMMH JAHHYIO
fopucankLuio” *¢. 3amere, uto Takoe onaceHue no NOBOJlY MJIOCKOCTH
B3aMMOJICHCTBHS MEXK3AKOHHOCTH B OCHOBE NPEACTABIsIET cO00i npuMeHeHHe
AyaTMCTHYECKOH IOrMKH | HCITONB30BAHHOI Ha mema-yposne™ . Kak nuwer
Marruac Kymm: “Cama unes o peruaroiiei pojiv HallMoHalbHON KOHCTUTYLIMY B
CO3/aHKUH JOKTPUH, KOTOPBIE ONPEAEIIAIOT CTPYKTYPY OTHOLIEHUN MEK Iy

HALIHOHAJIBHBIM M MEXIYHAPO/HbIM NPABOM [yaTMCTHYHA IO CBOEMY XapakTepy’™.

Bropas npuuuna (cBA3aHHas ¢ NepBoit) OTCYTCTBHMS €AMHHOIO YEPHOrO-HJIu-
6en10ro OTBETa Ha 3K3UCTEHLIMOHABHBIH BOIPOC O MEXK3aKOHHH 3aK/I0UaeTCs B TOM,
4TO OOJILIIMHCTBO HALMOHANBHOIO KOHCTHTYLIHOHHOIO NpaBa W HaLMOHANbHBIX

MPaKTHK AEMOHCTPUPYIOT YEPThI KaK Ayanu3Ma, Tak 1 MOHM3Ma, UTO B MPUHLIKIIE

University Press, 2007), p.360. ITepesox ¢ opurunana:“that allow co-existence and cooperation
between multiple legal systems”.
* Cmorpute T. Buergenthal, “Self-Executing and Non-Self-Executing Treaties in National and
International Law” (1992) 235 Hague Recueil 303, p.317; and G. Gaja, “Dualism — A Review,” in J.
Nijman & A. Nollkaemper (eds.), New Perspectives on the Divide Between National and International
Law (Oxford & New York: Oxford University Press, 2007), p.61.
*6C. Greenwood, “International Law in National Courts: Discussion.” in J. Crawford & M. Young
(eds.), The Function of Law in the International Community: An Anniversary Symposium —
Proceedings of the 25" Anniversary Conference of the Lauterpacht Centre for International Law
(Cambridge, 2008), noctynua Ha http://www.lcil.cam.ac.uk?25th_anniversary?book.php. Ilepeson ¢
opurusxana: “the capacity of any institution created by national law and which derived its authority
from national law [such as domestic courts] to apply a rule which emanated from a source outside the
natlon [is] necessarily confined by rules which circumscribed its jurisdiction”.

7 Cmorpure R. Provost, “Judging in Splendid Isolation” (2008) 56 American Journal of Comparative
Law 125.
*# Koneuno, moit GuiBLunit HayuHblll pykoBoauTens Ouann Annort (Yausepeurter Kombpuaxa)
OTKAOHH/I Obl NAHHYIO0 HIACIO KAK CYLUHH B3RO0, WM, Nepedpasnpyst ero, Kak BCEro JHilb NpoLece
TNpeAnoIOKUTE/bHBIX pasMbiiienuit. CMotpute P. Allott, “The Emerging Universal Legal System,”
in J. Nijman & A. Nollkaemper (eds.), New Perspectives on the Divide Between National and
Intematzonal Law (Oxford & New York: Oxford University Press, 2007), p. 66.

’ M. Kumm, “Democratic Constitutionalism Encounters International Law: Terms of Engagement,” in
S. Choudhry (ed.), The Migration of Constitutional Ideas (Cambridge: Cambridge University Press,
2006), 256, p.258. [lepepoa ¢ opurunana: “The very idea that the national constitution is decisive for
generating the doctrines that structure the relationship between national and international Iaw is
dualist”.
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03HaYacT, YTO rpaHKLia MEXIY ABYMs MOAX0/laMi OUEHb pa3zMmbiTa. TOUYHO B 3TOM
OTHOLWEHUH 3amevanne Pozanuu Xurruuc: "B 1efCTBUTENLHOCTH HailieTcs Mano
00bACHEHHMH UM 1e6aTOB 10 3TUM GOJIBIIMM IOPUCIPYASHYECKHM BOITPOCaM B
CJTylIaHUH MECTHBIX CYN0B. Peakuus cyaoB K JaHHOH npobrieme 3a4acTyio OCHOBaHa
Ha MHCTHHKTE M YE€CTHO IOBOPS, YaCTO 3Ta PEAKLIMs XapaKTepH3yeTcs
3aMELIaTeNIbCTBOM M OTCYTCTBUEM UHTEILIEKTYaNbHOM nocieaoparenbHocTh". B
pe3ynbTarte, NPOJO/KAET OHa: "He BCE 3aBUCUT OT TOTO NepeHesa Jid CTpaHa
MOHHMCTHHECKHI UK IyaIMCTUYECKUH MOAX0, NOATBEPIKIEHHEM UEMY CJTYIKMT TOT
dakr, yTo nae B KOHKPETHOM CTpaHe, pasHbie CY/bl MOTYT 110 Pa3HOMY MNOAXOAHTH K
npoGiieMe OTHOLIEHHUH MMy MEXKIyHAPOAHBIM H MECTHBIM NpaBom™". JI0GOMBITHO
MHeHHe Daa beHBeHUCTH, KOTOpbIH 3asBUII, UTO B JEHCTBUTENILHOCTH MECTHbBIE
CyIbl JCHCTBYIOT CTPATErHYECKH B CBOEM MCMOJIL30BAHMH MEXYHapOJHOTO Mpasa.
"YBepenHsii B cebe cy,” - MULIET OH - "Gy/IeT NpOJBUIaTh HE TOJILKO MECTHBIE
JeMOKPaTUHECKHE MPOLIECCHI, HO TAKXKE M CBOM MOJHOMOUUS B HHTEPNIPETALMH U

NMPHUMEHCHUH HAllHOHAJIBHOIO K MCXKAYHApOAHOI 0O npaBa”Sl

. DTa yepTa, KOHEUHO,
npeacras/seTcsa Hauboee BaxHON B npoLecce npuaaHus 6obLUIMX NOJHOMOUMH
MECTHbIM CyJlaM MEPEXOHEIX roCy1apCTB uepe3 00pallieHrue K MeXKIyHapOHOMY

npasy.

5
COOTBGTCTBCHHO, XO0Td Ha Ml/leO-ypOBHe5~ pas3Hbi€ rocynapcTBa aenarT

3a5BJICHUS B CBOEH NPUBEPIKCHOCTH K MOHU3MY B ONPEICICHUN MCHK3aKOHHOCTH, Ha

METa-ypOBHE MJIOCKOCTH MEXKAYHAPOAHOIO ¥ HALMOHAABHOTO NMPaBONopsiAKOB B

CYLIHOCTH JyaHCTHUHBI 10 cBoeil npupoae™. J[eHCTBUTEINBHO, B CBOHX

U R. Higgins, Problems and Process: International Law and How We Use It (Oxford: Clarendon
Press, 1994), p.206. [1epepoxn ¢ opurunana: “not everything is dependent upon whether a country
accepts the monist or dualist view, [which] is evidenced by the fact that, even within a given country,
different courts may approach differently the problem of the relationship between international and
domestic law”. Cwmorpute Taioke R. Higgins, “International Law and the Avoidance, Containment and
Resolution of Disputes” (1991) 230 Hague Recueil 9, p.266.

> E. Benvenisti, “Reclaiming Democracy: The strategic Uses of Foreign and International Law by
National Courts” (2008) 102 American Journal of International Law 241, p.248. Tlepesox ¢
opurunana: “An assertive court will bolster not only the domestic democratic processes, but also its
own authority to interpret and apply national and international law™.

%2 Jlns AeHCTBATENLHOrO IpuMepa Takoro rocynapcetsa, INnonnanauu, cmotpute A. Nollkaemper, “The
Netherlands,” in D. Sloss (ed.), The Role of Domestic Courts in Treaty Enforcement: A Comparative
Study (Cambridge: Cambridge University Press, 2009), 326. Jlpyrue npuMepsl "aBroMatiueckok
HHKOPIIOpaLUH" MEXIYHapOIHOro Npasa cocTaBsioT Mekcuka, Azepbaiikan, Havubus, Kamboaus,
Cupus 1 Jlnsan; emotpute C. Thomas, M. Oelz & X. Beaudonnet, “The Use of International Labour
Law in Domestic Courts: Theory, Recent Jurisprudence, and Practical Implication,” in R.-J. Dupuy
(ed.), Mélanges en I’honneur de Nicolas Valticos: droit et justice (Paris: Pedone, 1999), pp.258-259.

>} Cwmotpure F.G. Jacobs, “Introduction.” in F.G. Jacobs & S. Roberts (eds.), The Effect of Treaties in
Domestic Law (London: Sweet & Maxwell, 1987), xxiii, at xxiv, koropbiii nuier: "sdpdext
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NpeAbIIYIIMX paboTax’’ aBTOp AaHHOM CTaThH BBICKA3bIBAJ MHEHUE, UTO MATPHLA B
pamKax KOTOpo# rocyaapctea (pyHKLHOHUPYIOT U BelyT CBOM MEXAYHAPOAHbIE feiia
NPOJI0JIKAET OCHOBBIBATLCS HA BecTdanbekoit Moaenu MexyHapoaHbIX
OTHOILIEHHI > B LIEHTPE KOTOPOil NEKUT opc-udest cyBele/n’eTei5 6. TMopouHsle
NpaBoBble NPOLYKTHI JAHHOH COLMANBLHOMN KOHCTPYKLMK® ' IBOSIKH, BKJIIOUAS
KOHCTUTYLIMOHHOE NPaBO M MEKILYHAPOIHOE MPaBO’", KOTOPBIE B CBOIO OUEPe/lb
COOTBETCTBYIOT Y4EHUSM O BHYTpeHeM cyBepHutete (Kana boauua®) u BHelHeM
cysepHutete (IMepa e Barrens®™). Takum o0pa3om, TpaJuLLMOHHAS MO3ULIKS
NpUIEpKUBAETCA B3MJIs4a, 4To Bectdanbekas Moaesib MeXKAyHAPOAHBIX OTHOLIEHHH,
pyxoBojcTByltoLlascs BarreneBckoil nparoBoli CTPYKTYpoid, BKJIlOYaeT
MEXIyHapoaHyto cepy, KOTopas OTAMUHA U OTAe/bHA OT BHyTpeHHel chepbi®’.

Jhxedpu [Tanmep yTBepiaas, 4To CUTYyaldsl MEHSETCS, TEM HE MEHEE MPEACTABSET

MEXYHAPOAHOTO 11paBa B O0LIEM H cOrIalleHHH B YaCTHOCTH BHYTPH MPABONOPsIKa FOCY1apeTBa
Bcera Oy/leT 3aBHCETh OT MpeANnHcaHHi MEeCTHOro 3akoHa. (DyHAaAMEHTANLHBIM IPHHLMIIOM 3/1€Ch
CAyHT (aKT, YTO NPUMEHEHHE COrIAlCHHH AHKTYETCS MECTHBIM KOHCTHTYLIHOHHBIM TIPABOM.
...JleHCTBUTENLHO, MEIKIYHAPOIHOE MPABO B LEIOM HecBe/lylle B 3T0H 06/1aCTH, TaK KaK OHO NPOCTO
TpebyeT npuMeHeHus cornameHui B o0bIX obcTosTenscTBax. OHO HE BUJOH3MEHSET
OCHOTIONAraoWHH MPHHLMUII, COFJIACHO KOTOPOMY, NPUMEHEMHE COrNalleHnil MECTHBIMHU CyIaMH
PErYJHPYETCH MECTHLIM 3aKOHOM".

>* HenasHee MHeHHe aBTopa 1o JAaHHOMY Bonpocy npeiitokeHo B S. Beaulac, “Thinking Outside the
‘Westphalian Box’: Dualism, Legal Interpretation and the Contextual Argument,” in C.C. Eriksen &
M. Emberland (eds.), The New International Law — An Anthology (Leiden: Brill Publishers, 2010),
forthcoming.

% Koneuno BecTdanus ectb mugh 0 npoucxoicoenu, Co3nanHblil MENIYHAPOIHEIM COOOILECTBOM
215t OOBACHEHHS! TOTO TIe, KOTAa H KAK OHO MOSBHIIOCH ¥ YTO OHO NpeACTaB/iser. IToT GakT, TeM He
MeHee HH B KOeH Mepe He YMEHbLIaeT 3KCTPaopAHHaApH bl cemuotnyeckuil s¢dext Becrdanuu na
cosHanue Muposoro coobulectsa. Cmorpute S. Beaulac, “The Westphalian Model in Defining
International Law: Challenging the Myth” (2004) 8 Australian Journal of Legal History 181; and S.
Beaulac, “The Westphalian Legal Orthodoxy — Myth or Reality?” (2000) 2 Journal of the History of
International Law 148.

3 Cmorpute A.-M. Slaughter & W. Burke-White, “The Future of International Law is Domestic (or,
The European Way of Law),” in J. Nijman & A. Nollkaemper (eds.), New Perspectives on the Divide
Between National and International Law (Oxford & New York: Oxford University Press, 2007), 110,
at 110-111. Cmorpute takxe S.D. Krasner, Sovereignty: Organized Hypocrisy (Priceton: Princeton
University Press, 1999), p.20, rae ou paccmarpusaer ueptsl "Bectdansckoro cysepHurera”.

57 T.J. Biersteker & C. Weber, “The Social Construction of State Sovereignty,” in T.J. Biersteker & C.
Weber (eds.), State Sovereignty as Social Construct (Cambridge: Cambridge University Press, 1996),
1.

¥ Cmotpute N. Walker, “Late Sovereignty in the European Union,” in N. Walker (ed.), Sovereignty in
Transition (London: Hart Publishing, 2003), 3.

% Cmorpure S. Beaulac, “The Social Power of Bodin’s ‘Sovereignty’ and International Law” (2003) 4
Melbourne Journal of International Law 1; and S. Beaulac, “Le pouvoir sémiologique du mot
‘souveraineté’ dans I’ ceuvre de Bodin” (2003) 16 International Journal for the Semiotics of Law 45.
" See S. Beaulac, “Emer de Vattel and the Externalization of Sovereignty” (2003) 5 Journal of the
History of International Law 237.

' Asrop BriepBble chopMyTHPOBal faHHYI0 nosuuHo B S. Beaulac, “National Application of
International Law: The Statutory Interpretation Perspective” (2003) 41 Canadian Yearbook of
International Law 225. Cmotpute Taioke S. Beaulac, “Westphalia, Dualism and Contextual
Interpretation: How to Better Engage International Law in Domestic Judicial Decisions™ (2007)
European University Institute Working Papers, MWP 2007/3.
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CEYIOLLYIO HAMIAAHYIO KapTHHY: "MexayHapoiHoe U MyHULMNAILHOE NPaBo

2
paccMaTpHBAOTCA KaK JBa PasiuUHbIX, HUKOMIA He Mepecekatomuxcs kpyra"®.

IlepcriekTHBa, B CBETE KOTOPO paccMaTpUBArOTCS BOMPOCHI B IAHHOM
pasjejie, KOHHEHTPUPYETCA HA HALMOHANBHBIX JEHCTBYIOUX NHLAX U, 6e3
COMHEHHs1, CHJIBHO OTJIHYAETCH OT MEXKIYHAPOJHON, a TOUHEe MHEHUS SKCHEePTOB
MEKITYHApOHHKOB™, COraCHO KOTOPOMY Tak HasbIBAECMbiil NPUHLMI
npesocxo0cmea MeXKAyHapOIHOrO NpaBa yCTaHABIHWBACT NPUOPUTET
MEXAYHapOAHOro NMpaBoNopsAKa 1o OTHOLIEHHIO K BHYTPEHHeH HOPMaTHBHOCTH.
OnuH 13 rmaBHBIX 3alLUTHUKOB 3TOH AOKTpUHBL JlKepansa @UTUMOPUC B CBOEH
pabore "O61wme [punuuns MexxayHapoaHoro Ilpasa Paccmotpennsie ¢ [Tosunuu
Ipasosoro I'ocynapetea”® nuier, uto NPUHLIKIT [IPEBOCXOACTBA IPEACTABSET
"OJMH U3 MIaBHLIX MPUHLMIIOB MEXYHAPOJAHOro Mpasa, UHGOPMUPYIOLIHI BCIO
cucTeMy U IPUMEHUMBII BO Beex obnacTsx"®. B ciyvasx HOpMaTUBHBIX
KOH()IMKTOB, C MEXAYHAPOJHON TOUKH 3peHHsl, aGCOIIOTHO ACHO YTO
MEX1yHapOAHOE NPaBo J0KHO U B AeHCTBUTEIBHOCTH BCeraa "nepekpoiBaet”
MoGble HECOBMECTUMBIE C HAM HALMOHaJbHbIE FopUaHueckue peanucanus . Kak
Op1710 3aME4HO paHee "MPUHLIMI TPEBOCXOACTBA MEXK/YHAPOAHOTO NpaBa, TAKUM
06pa3soMm, SBISETCA KIIOYOM K MesKLyHapOIHOMY IpaBoOBOMY rocyaapctsy” .
Henb3a He cornacuThes YTo, € O/IHOI CTOPOHBI, BEPXOBEHCTBO SIB/ISETCA

HECOTBEMIIEMBIM [UIS INMOHATUA (paCCMOTPEHHOFO paHee)

HMHTCPHAUHOHAIU3HUPOBAHHOIO NNPABOBOr0 rocyaapcTBa, a HMEHHO LIEHOCTEHN

62 G. Palmer, “Human Rights and the New Zealand Government's Treaty Obligations” (1999) 29
Victoria University in Wellington Law Review 27, p.59. TlepeBoa ¢ opurunana: “[International law
and municipal law have been seen as two separate circles that never intersect”.

8 Cmorpute inter alia, B. Kingsbury, N. Krisch & R. Stewart, “The Emergence of Global
Administrative Law” (2005) 68 Law & Contemporary Problems 15; u 8 o6uwem, D. Dyzenhaus (ed.),
The Unity of Public Law (Oxford: Hart Publishing, 2004).

5 G. Fitzmaurice, “The General Principles of International Law Considered from the Standpoint of the
Rule of Law” (1957) 92 Hague Recueil 1.

5 Ibid., p.85. Ilepesoz ¢ opuruHana: “one of the great principles of international law, informing the
whole system and applying to every branch of it”.

% 10 npHMeHeHHe MPHHLHMA IPEBOCXOACTBA MEKIYHApOIHOIO [1paBa JEKHT B OCHOBE 3aKOHA O
COTJIALIEHHSX, COrNAcho cTaTham 27 u 46 Benckoil Kongenyuu no 3axony o Coenamenusx (1969),
1155 U.N.T.S. 331, 8 LL.M. 679, a Taioke 3aKOHY O MEXIYHAPOIHOMN OTBETECTBEHHOCTH TOCYAAPCTB,
cornacHo cratbsaM 3 v 32 [Ipoexma Cmameii omnocumensio Omeemcemeennocmu Nocydapems s3a
Meocoynapoonsie Henpasomepuuie Jeiicmeus, cocrasiernoro s Pesonounu [Nenepansaoit
Accambnen OOH, A/RES/56/83, 28 January 2002.

7 A. Nollkaemper, “Rethinking the Supremacy of International Law™ (2009) Amsterdam Center for
International Law Working Papers, noctyrnno Ha http://ssrn.com/abstract=1336946. Ilepeson ¢
opuruHana: “principle of supremacy of international law thus is key to the international rule of law.”
Cwmortpurte Taicke A. Watts, “The International Rule of Law™ (1993) 36 German Yearbook of
International Law 15,
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NpaBoOBOro rocyapcTBa B MEX1yHapoAHOI npaBoBoii chepe. Ho ¢ apyroit cropoHsl,
NPEBOCXO/ICTBA MEXKIYHAPOJHOrO 1paBa He ABJISETCSA HACTONBKO NPUHY AUTENLHBIM C
TOUKH 3pEHHs MHTEPHALMOHAIU3ALMH NPABOBOrO rocyJapCTea, TO CTh B IEPEHOCE
LIEHHOCTEH NPaBOBOro rocy1apcTBa B HALMOHAIBHBIE 3aKOHBI APYTHX TOCYapPCTB;
NPUCYTCTBHE MEXKAYHAPOIHOrO MPaBOBOIO rOCYAAPCTBA, KAK TAKOBOTO, IOpas3zio

Gosiee MHTEPECHO JU1S1 TOCYIapCTB B NePeXO/HbII Nepuo,.

Jns uenel n1aHHOM CTaThH, paCCMATPUBAIOLLEH POJlb, KOTOPYIO MECTHBIE CY /bl
B MEPEXOJHBIX OPHCAMKLMAX MOTYT UCMONHATH ITyTE€M IPUBJICUESHHUS
MEXKIYHApOJHOrO 1paBa, Heo0X0UMO "nepeMec:Tmb"68 MPUOPUTETHOE PABOBOE
CBOMCTBO HOPMATUBHOCTH BJ0JIb, 8 (PAKTHUECKH PAJOM C OCAMH MEXKIyHAPOHOrO-
HauuoHansHoro. Ilopo6Has "cymepeunas"” 30Ha HOpMaTHBHOTO NMPEBOCXOACTBA
JOJDKHA pa3MeLliaThCsl B ONPEIENEHHOM CMBICTIE NAapasljebHO KaK K MEKIyHapOHOM
NpaBoBoii cepe, TaK U K MECTHBIM NPABOMOPSAAKAM, U B TOXKE BPEMs J0JKHA ObITh
NOJIKPErieHa COOTBETCTBYIOLLMMH NPUTIA3aHUSIMH O NPEBOCXOACTRE OMNSTh Ke 000MX
MEXLyHapOAHOH NpaBoBOi c(epbl U MECTHBIX NPABONOPAAKOB. B oTHOLIEHHH
peasibHbIX LIEHHOCTEl IPaBOBOr0 FOCYAAPCTBA, PACCMOPEHHBIX Hike®, 3TO
MPOCTPAHCTBO OOECNEUNBAET TaK Ha3bIBAEMYIO pe@iekcUsHYIO
63QUMOOONOIAEMOCHIL' . TIO OTHOLIEHHH K 0GOUM (heHoMeHaM, pacCMOTPEHHBIM B
NpeabIayLIeM pasaeiie, a MMEHHO UHTEPHALUMOHAIH3UPOBAHHOIO NPABOBOTO
rocyaapcTBa ¢ OJIHON CTOPOHbI M MHTEPHALMOHANU3ALMEN TPABOBOrO rocy1apCTea ¢

7

" I
Apyroii. Beipaxenue " peieKCHBHAs B3aUMOAOMNONHAEMOCTb" UCIOJB3YETCS 31ECh

nnsa obo3HaueHuUs ujeu KPYToOBbIX, B3aUMO YCOBEPILUCHCTBYIOWIHUX OTHOUICHHU MEXIY

8 Nanuas Tema nosropsietcs B pabotax Huna Yokepa; cmorpute N. Walker (ed.), Relocaring
Sovereignty (Aldershot: Ashgate, 2006); and G. Palombella & N. Walker (eds.), Relocating the Rule of
Law (Oxford: Hart Publishing, 2009).

6 Cwmortpure infra, section 5.

"0 peghnexcusnocmu B obmecTBOBEACHHH cMoTpuTe pabory Antonu ['uiaeHca n ero TeopHio 06
yerpoiictse: A. Giddens, The Constitution of Society — Outline of the Theory of Structuration
(Cambridge: Polity Press, 1984); paGotst [beppa Byprbe 1 ero counonordio counonoruy: P.
Bourdieu, Homo Academicus (Stanford: Stanford University Press, 1988); u P. Bourdieu & L.J.D.
Wacquant, An Invitation to Reflexive Sociology (Cambridge: Polity Press, 1992); a taxske pa6oTsl
Ynepuxa Beka u ero pediexcuBryio mogepuusauunio: U. Beck, Risk Society — Towards a New
Modernity (London: Sage Publications, 1992); and U. Beck, A. Giddens & S. Lash, Reflexive
Modernization — Politics, Tradition and Aesthetics in the Modern Social Order (Stanford: Stanford
University Press, 1994). Ilpumepsl Toro, xak peduieKCHBHOCTE CeBst IPOSIBISET B DKOHOMHUKE
cmotrpute C.G.A. Bryant, “George Soros’s Theory of Reflexivity: A Comparison with the Theories of
Giddens and Beck and a Consideration of its Practical Value” (2002) 31 Economy and Society 112;
and, generally, G. Soros, The New Paradigm for Financial Markets — The Credit Crisis of 2008 and
What it Means (New York: Public Affairs, 2008).

n Tepmunosorust "peduiekCHBHOM B3aMMOJONONHIAEMOCTH" CBOEOOPA3HA, MOKHO CKa3aTh, TAK XKe Kak
H NepexoHble CHTYALHH, CMOTPUTE caenyoume npuMedanis 80 4 81 U COOTBETCBYIOIMH TEKCT.
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NpUYMHON faHHOro peHoMeHa ¥ 3pdexToM Ha 3TOT camblii heHoMeH. Jlng aatHoM
LI€JIH 3TO O3HAYAET, YTO NPOSABJICHHE HHTEPHALIMOHATN3UPOBAHHOIO PAaBOBOIO
rocyapcTBa B MEXAyHApOJHOM IJlaHe BO3BpallaeTcs Nepeoinuecky 1 3aTparipaert,
HE TONbKO cebsi camoro, HO U (peHOMeH-OM3Hel MHTePHALIMOHAIM3aLHIO NPAaBOBOIO
rocynapcTsa B ApYTUX KOPUCAMKLMAX W, B JEHCTBUTENbHOCTH, JOMOHIET NOC/ieaHee.
U cooTBeTCcTBEHHO, NPOsBIEHHE HHTEPHALMOHAIM3ALMH NTPABOBOI0 rocy1apcTBa He
TOJILKO BO3BPATHO 110 OTHOLLEHUIO K cee, HO U N0 OTHOUIEHHUIO K (PeHOMEHY
MHTEPHALMOHATM3UPOBAHHOIO NMPaBOBOro rocy1apcTBa M, pakTHUYECKH, AelcTByeT
Kak ero gonojHenue. Takum o6pa3oM, NpeanooxKEHUE O pedrekCUsHOT
63aUMOOONOIHACMOCHU, KAK TTOHATUM OlM3Hele, IeHCTBYET B3aUMOYCOBEPLICHCTBY

KpYroBbiM 00pa3oM (TO ecTb N0 OTHOLUEHUIO K cebe U cBoeMy Onu3Helly).

Hpyras ujes, a MMEHHO O HaJIMYKUM Pa3MUHbIX NapanjiebHbIX NPOCTPaHCTB
HOPMAaTUBHOrO MPEBOCXO/CTBA B OTHOLIEHHH MEX3aKOHHOCTH, I'JIe MPOSABIACTCS
pedaeKcrBHas B3aUMOAONONHAEMOCTb ABOHCTBEHHBIX (PEHOMEHOB MEXyHAPOIHOTO
NpaBOBOro rocy/1apcTBa, OCHOBbIBAeTCS Ha HccienoBanuax Auape Honnbkemnepa,
KOTOPBbIH MpeANOKIN Pa3NNuaTh "TPeThe MPOCTPAHCTBO MENIY ABYMS YPOBHAMU" 7,
MHaue roBops, MeX 1y NMpaBOBbIM rOCYAapCTBOM Ha MEKIYHAPOJHOM YPOBHE U
NPaBOBBIM FOCYAPCTBOM Ha MECTHOM YPOBHE ~. “TO MPaBOBOE FOCYIAPCTEO,
npUMEHUMOE K coBrnajatoLleii cdepe MECTHOrO W MEXAYHAPOJHOTO Npasa,” - MuileT
OH, - cocTaBisieT cdepy "XapakTepH3yIOLLyIOCs TeM, UTO MEXIyHapoJHOe MPaBo
MEXyHapOJAHble HHCTUTYTbI 3aMONHAOT Npobenbl NPaBoOBOro rocyAapeTBa B
MECTHOM 3aKOHE W COOTBETCTBEHHO, Npobernbl BOSHUKAIOLIHE KaK pe3ybTaT

pacuIMpeHus 06NacTH 3TOrO COBNANEHHA . DTOT aCMeKT “B3aUMOTONONHEHH s

™2 A. Nollkaemper, “The Internationalized Rule of Law™ (2009) 1 Hague Journal on the Rule of Law
74, p.76.

7 Ibid. ABTop roBOpUT 06 "MEKIYHAPOAHOM NPABOBOM FOCYAAPCTBE”, TEPMHHOIOTHS, KoTopas He
OyJeT HCO0JIb30BaHA 31eCh, TAK Kak OHA ONacHO O/H3Ka K TEPMUHONONHH JaHHOH cTaThy -
HHTEPHALHOHANN3HPOBAHHOE [1PABOBOE I'OCYAACTRO -~ 0 KOUM NoapazymeBaercs abcoMOTHO Apyroe
MOHATHE, CMOTPHUTE [IPEABIAYLLEE MpUMEUaHHe B pasiene 2.

™ Ibid. Jlauustit aTOp AenaeT noao6HOE 3asBiCHHE B A. Nollkaemper, “The European Courts and the
Security Council: Between Dédoublement Fonctionnel and Balancing of Values: Three Replies to
Pasquale De Sena and Maria Chiara Vitucci” (2009) 20 European Journal of International Law
853,p.868. ITepesoa c opurunasa: “This is the rule of law as it applies to the overlapping sphere of
domestic and international law is characterized by the fact that international law and international
institutions can fill rule of law gaps at the domestic law and vice versa, gaps brought about by the very
growth of that overlap”.

" Cmorpure Taike A. Nollkaemper, “Multi-level Accountability in International Law: A Case Study
of the Aftermath of Srebrenica,” in Y Shany & T. Broude, The Shifting Allocation of Authority in
International Law — Considering Sovereignty, Supremacy and Subsidiarity (Oxford: Hart Publishing,
2008), 345.
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NpaBoBOro rocyaapcTBa MEXy MeKIyHapOAHO NpaBoBoil chepoit i MECTHBIMU
NpaBONOPSAKAMH, BHITIOJHEHHOI B BO3BPATHOM MaHepe ®, 0COBEHHO BaKeH KOra
MECTHBIE Cybl ONEPUPYIOT B NEPEXOAHBIX IOCYIapCTBax, NPUHMUMAs BO BHUMAaHKs
o0uiMe XapaKTepPUCTUKHU MOCIEAHUX. DTO TeMa SBJIAETCS CeAYIOIWUM U MTOCIEHUM

OCHOIOJIararolMM BONPOCOM, PaCCMaTPHBAEMbIM 3/1€Ch.
4. ITepexoansie O6uiectsa u [IpaBoBoe ['ocyaapceTso

PasmblineHus o nepéxonuux MOMEHTAX HEBOJIBHO HABOJAT Ha MBICIIH O
HEJaBHUX HCTOPUYECKUX NPUMeEpax pasiMUHbIX CUTYalMi, HAaUMHAasA OT Kpaxa
Coserckoit Umnepuu u ao"6ecnopsaxos " B Cepeproit Mpnanauu, ot HejaBHO
MOJIy4MBLIMX He3aBUcHMOCcTh Boctounoro Tumopa u Kocosa u ao noct-
JAMKTaTOpPCKUX rocyaapcts bepera Cnonosoii Koctu 1 'auTu, 1 KOHEYHO HeJaBHUE
u3MeHeHus B pexxume Mpaka u Adranucrana. Moxer ObITh TaKKe HHTEPECHO
00paTUThCA K HCTOPUM M BCTIOMHHTB, 4TO BennkoGpuTanus ¢ ee Benukoi
Pepontonueil konua 17 Beka, a Takxe MHnyctpuansHoi PeBonouneit koHua 18 seka
MOXET CIMOPHO PaccCMaTpUBaTLCS Kak NMEPBOE COBPEMEHHOE HallHOHAIBHOE
rocyaapcTBoO MepexuBLIEe Nepexos K TMOepalbHOM AEMOKpaTUH U PHIHOYHOH
skoHomuke. Jhxeddpu Cakc yxBaTuil 3Ty UCTOPUUECKYIO JeTallb, YACTO
OCTaIOWYIOCS He3aMEUYEeHHOMH,: "B AHIrIMY MBI 3HaeM, YTO JJIMTEbHbIN nepeXon K
KanuTanusMy - BKII0Yas 3aXBaTHUYECKHE JBHIKEHHS TMATHAALATOrO U IIECTHAILATOro
BEKOB, KOPOJIEBCKUE O(pULIHaNbHbIC aKLMOHEPHbIE KOMITAaHUW CEMHALATOrO 1
BOCEMHA/LIATOr0 BEKOB, KOPIIOPATUBHbIE MPOMBILLIEHHBIE NPEANPHSITHS C
OrpaHUYEHHOM OTBETCTBEHHOCTBIO AEBSATHAALATOrO BEKA - COMPOBOXKAAMH MOJ0OHbIH
JIONTOCPOUHBIf Mpolece, MPUBOAA rocy1apcTBO MO KOHTPOIb 3aKOHOB . Tak
MOJIyYHIIOCh, YTO B 3TOM 2kKe KoHTekcTe Anbbept Benn [aficu Gpopmynuposan
COBPEMEHHOE MOHHMAHHE MPABOBOro rOCYAApCTBA o, WHBIMH CIIOBAMH,

BenukoOpuranus 19 Beka, neficTBuTenbHO npeacTapisia coboii o6iiecTso,

7 llaﬂee 6yneT MOKA3aHO, KaK 3TO MOXeET ObITh CACIAHO MO OTHOWEHHIO K LEHHOCTSIM pasoBoro

rOCY4apcTBa, CMOTPHTE NOCACAYIOLUIME NPHUMEUaHHs, pases 6,

77 J.D. Sachs “Globalization and the Rule of Law.” xongepenuns IOpuanyeckoro pakynprera
Vuusepcutera Hen, 16 oktabps 1998r. nocrynua Ha:
htep://www.law.yale.edu/documents/pdf/Globalization_and_the_Rule_of_Law.pdf, p.4. [Tepeson ¢
opurxnana: “In England, we know that the long transition to capitalism — from the enclosure
movements of the fifteenth and sixteenth centuries, to the royal chartered joint-stock companies of the
seventeenth and eighteenth centuries, to the corporate limited-liability industrial enterprises of the
nineteenth century - accompanied a similarly long-term process of bringing the state under legal
control”.

™ A.V. Dicey, Introduction to the Study of the Law of the Constitution (London: Macmillan, 1885).
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npouleee Yepes Joaruit u Gone3HeH bl NpoLece nepexo/a B HanpaBieHUK

(MpUMUTUBHOMN) HOPMBI IUOEPaTbHOM IEMOKPATHUH U PHIHOUHON 9KOHOMUKH ”.

Bosspauaacs Bo BpeMsl HalLMX NEPeXOHbIX CUTYalHi, MOXHO OTMETUTE, YTO
OJIMH M3 CaMbIX 3HAUMTENLHBIX HAYYHBIX BIJIAZ0B 110 BOMPOCaM MepexoHOro
MPaBOCY AU B MOCT-KOH(IMKTHBIX U NOCT-AUKTATOPCKUX FOCYIAPCTBAX COCTABIISIOT
uccnenoanus Pytu Teiitens. B cBoell ocHoBHOI paGote Ilepexoonoe Hpa(;ocyaue80
OHa MpeACTaB/IAeT “‘PeHOMEHOOrHI0 TMbepalu3upPOBaHHOrO Nepexoa’”, a HMEHHO,
4TO “‘COBpEMEHHOE MOHUMAaHHUE Nepexoa BKIIoYaeT HOPMATHBHEIH KOMIIOHEHT B
ABH)XCHHH OT MEHee IeMOKpaTHUECKUX PEKUMOB K Bonee AeMokpaTHueckum™'. B
HeJaBHel cTartbe, o3arnasneHHoH "[lepexonnoe I1paBoBoe Focynapc*rao"gz, OHa
Aajbllie pa3sBUBAET HAEK0 00 OCOOEHHOCTAX NEPEXOHBIX CUTYalIMH, KOTOpbIE
HeoOXO0AMMO NPUHUMATE BO BHUMaHHWe, YTOObI N0 MpaBy OUEHUTH NPaBOBOE
rocyapcTBO B JaHHbIX KOHTeKcTax. llepexonHoe npaBocyine, HAMOMMHAET OHA,
"TpeOyeT BXOKAEHU B KOHKPETHBIIl AUCKYPC, OPraHU30BaHHbIN C yUETOM Ti1yGOKHX
JINIEMM, XapaKTEPHBIX 1S 3THX SKCTPOOPAMHAPHBIX neproaoe” . B NepEXOHbIH
NepuoA “3aKOH 3aXat MeXIy NPOLIbIM 1 Oy LYLLIHM, MEXIY YCTapenbiM U
BIEPEACMOTPSIUMM, MEKTY PETPOCTIEKTUBHBIM H NepCreKTHBHbIM" S,

JeHCTBUTENBHO, BpEMS NEPEXOIOB IKCTPOOPAMHAPHO: "B AHHAMHYHbBINA Nepuoj

7 Takoe BIHsHHE MOKET GbITh TAKKE 3AMEUEHO B pabore ®punpuxa Xaliexa, paccMaTpuBaOLEro
npasoBoe rocynapcerso; cmorpute F.A. Hayek, The Constitution of Liberty (London: Routledge &
Kegan Paul, 1960), p.167. Ero 3HameHuTas {1TaTa 0 NPABOBOM FOCYAapCTBE MOMET ObITh HalieHa B
F.A. Hayek, The Road to Serfdom (London: Routledge & Kegan Paul, 1944), p. 54: “Ecau y6pats Bce
TEXHHYECKHE JETAH OHO (IPaBOBOE FOCYAAPCTBO) O3HAYAET, UTO [IPABHTEILCTBO, BO BCEX CBOUX
L1arax OrpaHH4eHo 3aKOHaMH H MPENNMCARUAMH 3apaHee 3aHKCH POBAHHBIMU, 3aKOHAMH, KOTOPbIE
IO3BOJBIOT ¢ 000CHOBAHHON YBEPEHHOCTDLIO NPEBUIETh KAK BIACTH OYAYT HCHO/L30BATL CBOH
NPUHYUTENbHbIE MOTHOMOYHS B IAHHBIX OOCTOATEALCTBAX H, COOTBETCTBEHHO, [NIAHUPOBATS YACTHEIE
Jena Ha ocHoBe 3THX 3Hannil” Cmotpute takke F.A. Hayek, The Polirical Idea of the Rule of Law
(Cairo: National Bank of Egypt, 1955).

8 R.G. Teitel, Transitional Justice (Oxford: Oxford University Press, 2000).

' Ibid., p.5. Tepesox ¢ opurkHana:“contemporary understanding of transition has a normative
component in the move from less to more democratic regimes”.

%2 R. Teitel, “Transitional Rule of Law,” in A. Czarnota, M. Krygier & W. Sadurski (eds.), Rethinking
the Rule of Law after Communism (Budapest & New York: Central European University Press, 2005),
279.

S Ibid., p.279. epeson ¢ opurunana: “requires entering a distinctive discourse organized in terms of
the profound dilemmas characteristic of these extraordinary periods”.

¥ Ibid. Tlepeson c opurunana: “law is caught between the past and the future, between the backward-
looking and the forward-looking, between the retrospective and prospective”. CMmoTtpure TaKke R.
Rubio-Marfn, “Gender and Collective Reparations in the Aftermath of Conflict and Political
Repression,” in W. Kymlicka & B. Bashir (eds.), The Politics of Reconciliation in Multicultural
Societies (Oxford: Oxford University Press, 2008), 192.
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NOTUTHYECCKUX NMEPEMEH HOPUIANUCCKHUE OTBEThI YCTAHABINUBAKOT CBOCO6pa3Hy}O

b 5
napajaurMy nepexoaHoro npasa’™’.

Vixe 9T HabrOAeHUS 3aX0AAT AOCTATOYHO JANeKO B OOBACHEHHH TOTO,
MOYEMY TaK HA3biBAEMbIE MMEIOLIMECS B HANMUUN NPOEKTI . pedhopMbI Mpasa i
MEXyHapOAHOr0 pa3BUTHs MPUBEIM BO MHOTUX CTyHasX K OU€Hb Pa30uapyroum
pe3yanaTaM87. SApxuit npuMep atomy naet Maptun Kprorep: "l1paBo Hukoraa He
SABAAETCS BCEM B OKH3HHU JIOJEH U B TO XKe BPeMs, PeKO OHO ABiseTcs Huuem ™. B
MepexoHbIX 00LECTBAX, MPOLLEALINX YEPE3 OKECTOUEHHbIE KOH(IUKTHL UK
BbILLIEIIUX U3 ABTOPUTAPHBIX PEKHUMOB, POJIb NPABONOPSAKA U MECTHBIX CY/0B,
TOJKYIOLIMX U MIPUMEHSIOLMX 3aKOHbI, ocTaeTcs pewatoleil. Pytu Teifitens nuuer,
Oyay4u cBoeoOpa3HbIMH, "OTH MEPHOABI HE TO HTO UAYT 0€3 nepephiBa, HO BMECTO
3TOTO KMBO OOHAXKAIOT B NpeyBenn4eHHoH dopme npodaemsl, KOTOpble 0ObIYHO
MaJl03aMeTHbI B 6oJiee YCTOSBIUNXCS NPABOBbBIX cucremax”™. Orciona NPOUCXOUT
ujles, 4To 3aKOH OJJHOBPEMEHHO SBJISIETCS CPEICTBOM, KOTOpPOE MOMOTaeT MopBath ¢
npoibiM 1 ofecneunBaeT nepexo B Oyayiuee: "B oObluHbie BpeMeHa 3aKOH
obecnieuBaeT NOpsA0K U CTaOUJIBHOCTb, HO B Upe3BblUaiHble NEPUObI MOTUTHUECKHX
NepeBOPOTOB, 3aKOH MOAAEPIKUBAET MOPAAOK, JAXKe €Cau OH TpebyeT
nepeCTpoﬁ}m”gO. CornacHo Pytu Teiitens, HeobxoauM "cABUT NapagurMbl’ B TOM,
KaK MOHMMAETCs 3aKOH W MJieasl CTPYKTYPHOH CUCTEMBbl MPABOBOI0 roCyAapCTBa,

MOTOMY YTO “OBbIYHBIE MHTYULIMM U NIPEAUKATHI O 3aKOHE NPOCTO HE TPUMEHUMBbI" ",

% Ibid., p.280. Ilepesox ¢ opurunana: “In dynamic period of political flux, legal responses generate a
sui generis paradigm of transformative law”.

% ra repmununorus npennucsisaetcs W. Jacoby, “Priest and Penitent: The European Union as a
Force in the Domestic Politics of Eastern Europe” (1999) 8 East European Constinitional Review 62.
¥ Cmorpute S.G. Jones, J.M. Wilson, A. Rathmell & K.J. Riley, Establishing Law and Order After
Conflict (Santa Monica: Rand, 2005), obpaluaioniumM BHUMaHHE Ha NjaueBHble pe3ynpTaThi B Kocoso,
Adranucrane u Hpake. Cmotpure taioxe T. Carothers, Aiding Democracy Abroad — The Learning
Curve (Washington: Carnegie Endowment, 1999), p.170; S. Holmes, “Can Foreign Aid Promote the
Rule of Law” (1999) 8 East European Constitutional Review 68; and C. Ahlund, “Major Obstacles to
Building the Rule of Law in a Post-Conflict Environment” (2004) 39 New England Law Review 39.
¥ M. Krygier, cuocka 20, p.270. Ilepesox ¢ opurunana: “Law never means everything in people’s
lives, and it rarely means nothing either”.

¥ R. Teitel, cuocka 80, p.67. Iepesox ¢ opurunana: “these periods are not fully discontinuous but,
instead, vividly display in exaggerate form, problems that are ordinarily less transparent in more
established justice systems”. Cmotpure take T. Carothers, “The End of the Transition Paradigm”
(2002) 13 Journal of Democracy 5.

% R. Teitel, cuocka 82, p.279. ITepesoa ¢ opuruuana: “In ordinary times, law provides order and
stability, but in extraordinary periods of political upheaval, law maintains order, even as it enables
transformation”. O posiit 3aKOHA U NPABOBLIX POLECCOB B MEPEXOAHBIX OOLIECTBAX CMOTPUTE TAKIKE
C. Bell, C. Campbell & F. Ni Aoldin, “Justice Discourses in Transition” (2004) 13 Social & Legal
Studies 305.

1 R. Teitel, ibid. Tlepeson ¢ opurunana: “the ordinary intuitions and predicates about law simply do
not apply”.
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DTO J0MKHO ObITh COBETOM MPEJOCTEPEIKEHHS 11 MECTHBIX CY/IOB B EPEXOAHBIX
IOPUCAMKLUAX, KOrla OHU MPUOEratoT K MeX/lyHapoHOMY NpaBy B NPUHATHU

pelleHHi Ha HAllHOHAILHOM YPOBHE.,

YT0 3TO MOKET 03HAUATH C TOUKH 3PEHHUS IBPUCTUUECKOH MOJEIM NPABOBOIO
rocyapcTsa, pa3BMBaeMOM B IaHHOH cTaThe, UMEIOILeH cBoel Lesbio OKazaHue
TMOMOLIH B HANpPaBIEHUH JUCKYCCHH O BO3MONKHBIX MOJIHOMOUYHSIX MECTHBIX CYJIOB B
NepPeXO[HbIX FOCyAapCTBaxX Yepes MCosb30BaHie MeKIyHapoaHoro npaea? U
0COOEHHO, KaKOBO NpeAHa3HaYeHHe TPaJAULIMOHHBIX IEHHOCTEH MPaBOBOroO
rocynapcTsa, Kakumu Obl OHM He ObLIM (CMOTpPHUTE pasjien 5) B napaiieibHOM
MPOCTPaHCTBE HOPMATUBHOTO MPEBOCXOACTRA, 1€ NPUCYTCTBYET pedlieKcHBHAs
B3aMMOJ0NONAEMOCTE 0OOHX NMPOSABIEHMH MEKAYHAPOIHOIO MPaBOBOr0O rocyAapcTaa,
Kak nokasaHo eie’>? U 1o 3tomy Bonpocy, pabota PyTu Teiitens npeactaBisercs
Haubonee uHdopmaTHBHO#: "COBCEM HE 3HAUUTH YTO UEasIbl [IPABOBOIO
rOCYJapcTBa He peNleBaHTHBI B NEPEXOHbIE MepHOab". B CBOEii KHHre OHa IMULLeT:
"Taxum oOpa3om, OpUCTIPYAEHLMS JAHHBIX [IEPHOAOB HE BCeraa cieayeT IJIaBHbIM
MPUHLIMNAM 3aKOHHOCTH KaK PeryjspHOCTb, OOIIHOCTb U NEPCIEKTUBHOCTD -
COCTABMAIOLIMX CaMYIO CYLIHOCTh NPaBOBOrO rocyAapeTBa B obbluHble Bpemena™ . B
NepexoHble BPEMEHA, B Upe3BblYaiiHble NEePUO/Ibl CYIECTBEHHBIX MOJUTHUECKHUX
M3MEHEHUH Jaxke Takue Oa3oBble LEHHOCTH NPABOBOro rocynapcTea MOryT TpeGoBarh
xomnpomucca. M HaoOopoT, HeKoTOpble (PyHAaMEHTalIbHbIE MPaBa, Kak YacTHbIE, TaK
¥ COOCTBEHHHUECKHUE, a TAK)Ke paBEHCTBO Mepejl 3aKOHOM, GeCTpHCTPacTHOCTD U
npasocyaue (BOCCTAHOBUTENBHOE, KapaTeNbHOe, AUCTpUOYTHBHOE) OOBIYHO
paccmaTpHBaroLHecs KaK CTOALLME BAANEKE OT OCHOBHBIX LIEHHOCTEH MpaBoOBOro
rocyAapcTBa, MOTyT OLIEHUBAThLCS KaK CYLUECTBEHHbBIE H, (haKTHUECKU, He
nojsnexaiiye o0Cy»KJEHUIO B NEPEXOAHBIX YCIOBUSX, BOMPOC pacCMOTpPEHbIH B

ACTAIAX HI/DKGQS.

2 Crocka section 3.

% R. Teitel, cHocka 82, pp.279-280. ITeperoa ¢ opurunana: “It does not mean that ideals of rule of law
are irrelevant to transitions”.

™ R. Teitel, cuocka 80, p.215. ITepeson ¢ opurunana: “Thus, the jurisprudence of these periods does
not [always] follow such core principles of legality as regularity, generality, and prospectivity — the
very essence of the rule of law in ordinary times”.

% Cmorpute infra, paszaen 6, Habop W3 LeHHOCTEH NPABOBOIo rocyAapcTBa, Kak GOPMaNbLHBIX TAK U
CyOCcTaHTHBHBIX, OyIeT pacCMOTpEH B JeTasX.
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MOoKHO 11 CKa3aTh, YTO M0 CBOEH NPUPOE ITH NEPEXO/bl IEMOHCTPUPYIOT
00beIUHAIOLIME WX YEPThI, KOTOPbIe TPeOYIOT 00LIEKATErOPHUYECKUX MONPABOK
npHHKMas BO BHUMaHue 3TH obLune ceoeobpasnwie cBoiicTBa? Minu Hago npuHATEH
TOT (haKT, 4TO CI0BO “cBOCOOpazHble” UMeeT OYKBaNLHOE 3HaYEHHE, 4 UMEHHO [0
OMpeJe/IeHHIO, FOCY IapCTBO B NEPEXOAHBIN 1epHoj Bcerja YHUKaIbHO B CBOEH
CUTYalUH U, COOTBETCBEHHO, HEOOXOAMM HHAMBUAYANbHBIH aHaNU3 KAKIOro ciyyas,
17 TOrO 4TOOBI ONpeeInTh LEHHOCTH TPaBOBOrO rOCY1apCTBa B 3TOM
napasie/iBHOM MPOCTPAHCTBE HOPMATHBHOIO MPEBOCXOACTRA, B KOTOPOM MECTHbBIE
Cyibl BBIMOJHAIOT cBoM GyHKUMH? OTBeT, npeanaraemoiii Pytu Teiitnep,
pacroniaraeTcs MEeXy dTUMHU ABYMs BapMaHTaMHK; OHa 3asBAfeT, UTO LEHHOCTH
NPaBoOBOro rocyAapcTBa "HE MOTYT ObITh MPUMEHEHbI B 3TUX Upe3BblYaiHBIX
obcToATeIbCTBAX G€3 CepUM NMPEJBOPUTENBHBIX MONPABOK, KaK K KOHTEKCTY Mepexoaa
(B 00WIEeM), TaK U K OCOOEHHOCTSIM MOJTUTHYECKUX YCIIOBUI roCy1apcTsa Mo
Borpocom” % Tlocnennuii acnexT oHa Takke 3arparuBsaet B cBoeH kuure: "Kakue
LEHHOCTH NPAaBOBOI0 rocy1apcTsa B KOHLE KOHLIOB BO3BIMEIOT MEPBOOUEPEAHOCTD B
NepexXo/iHbIl nepruos aBaseTca GyHKLMel OnpeieNIeHHOr0 HCTOPUUECKOrO U

TTOJIMTHYECKOTO Hacnenuﬂ”97.

[MopbuToXKUBas BILUECKA3AHOE MOIKHO CKa3aTh, YTO CO34aBacMble MOACH
JOJDKHBI BKJIIOUATh peIeKCUBHYIO B3aUMOIOMNOMHAEMOCTh LEHHOCTEH
MEX1yHapOHOTO MPaBOBOro rOCYAapCTBa, KOTOPbIE MECTHbIE CYAbl CMOTYT
MCTOJIb30BATh BHYTPH YCTAHOBJIEHHOTO NapauieIbHOrO NPOCTPAHCTBA HOPMATHBHOTO
MPEBOCXO/CTBA. DTH BO3MOMKHBIE MOJEIH, PACCMOTPEHHBIE B CAEAYIOIIEM pa3fiele,
JOJUKHBI ObITh MOJOTHAHBI MOJ] YCIOBHUS IEPEXOAHOr0 rocyaapeTpa. 1o
HEOOX0AUMO cenaTh AByMs (MepecekarolnMucs) crnocobamu: (i) myteM maxpo-
nONpagox, NpUuHUMas BO BHUMaHUe TOT (aKT, UTO NepeXoAHble MOMEHTbI COTABNISIOT

upe3BbIYaiHble NIEPUOBI MOJIMTHUECKUX NepeTpydauuii; u (ii) nytem muxpo-

% R. Teitel, cnocka 82, p.280. IlepeBox ¢ opurunana: “are inapplicable to these exceptional
circumstances without making a variety of adjustments, both to the context of transition [in general],
and to the particulars of that state’s political conditions”. B nenaBueii craTse, HANHCaHHON TTOCHTE
TeppopucTHyeckix akros B CLLA 2001r. u Apyrux MUpPOBBIX COOBITHH, IPHBEALINX K “BOCNPHSATHIO
MHUPA KaK HAXOASALIEMYCst B OTHOCHTE/IBHO MTOCTOSHHOM COCTOSIHMH KoHbmkTa”, Pyru Taiitenn
npezocTepera NPOTHB "HOPMATH3ALHH TEPEXOHOTO NPABOBOrO MOCYIapCTBa B HALIMX COBPEMEHHBIX
nubepansHbIX Aemokparusx”, cmotpute R.G. Teitel, “Transitional Justice in a New Era” (2003)
Fordham International Law Journal 893, pp.901-902.

7 R. Teitel, crocka 80, p.215. Tlepesoxa c opuruunana: “Which rule-of-law values ultimately take
precedence in transition is a function of the particular historical and political legacies”. CmotpuTe
takke J.E. Stromseth, “Pursuing Accountability for Atrocities after Conflict: What Impact on Guilding
the Rule of Law?” (2007) 38 Georgewon Journal of International Law 251, pp.260-261.
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nonpaegox, ¢ y4eToM crieluieckol cutyauuu obiecTBa Bo Bpems Nepexoa,

BKJIIOUas €ro Hacneane 6633aKOHHH, HCHAEKHOCTH U CTpaxa.

5. Vmnoruennsii- YTonueHHblit Cnexrpym [1pasosoro IN'ocynapersa u ero I'panuuis

B cBoeii 3HamenuTol kuure: Moowem au Cuna [Jukmosame 3axonor? -
Cosuoanue Ilpasosozo I'ocyoapemea nocne Boennozo Buewamenscmsd’™, hxeiin
Crpomcer, laBua Yunnman u Posa bpyke kareropuunsl B TOM MHEHHUE, YTO OfHA U3
rJIaBHBIX MPUYKUH HEYAAY NPOrpaMM [IPaBOBOroO rocyaapeTra - "9mo HecnocobHOCHb

MHO2UX BbICULUX YUHOBHUKOS U3YHLUNNb U NOJIHOCHIbBIO NOHAMb CAM KOHYEeNM Npaso6o2o

w99

2ocyoapcmea””” . CIMILIKOM MHOTME BOBJICUEHHBIE B IaHHYI0 001acTh BeIpabaThIBaIOT

OTHOLUCHHUE K MTOHATHIO MPABOBOI'0 rocyzapcTnaa Tina "4 Y3HaK €ro, Korja

1 .
yBl/l)Ky" OO, KOTOPOC [J11 HEKOTOPBIX JIIOAEH MOXKET UMEECTh OIIPCACICHHBIC

MOAOKHTE/IBHBIC MOMEHTBI - JOCTHIXKEHHE JICTKOI'0 COorjlacus, HO BCE XKe
NpeaCTaBIACT CEPLE3HBIC HpO6J’lCMbl, TaK Kax "oHO JAOMYCKaCT NOBEPXHOCTHOCTL U

TYNOCTb, KOTOpPbIE HEraTHBHO OTPaHHUUBAIOT 3P (PEeKTHBHOCT MHOTHX

55101 02

. A MNO3TOMY BHOBb1 BO3HHUKaACT

HE0OX0AMMOCTD pPacCMOTPETh KPATKYIO [E€HEANOrUIO 1paBoBoOro FOC}/lIapCTBal(B,

NpOJABHTaOINX }/CI/IﬂI/lﬁ NpaBoOBOro rocynapctea

KOTOpas“n 6y11€T ITPACOEACHEHA K KOHTEKCTY IMECPEXOAHBIX rOCY1apCTB.

% J. Stromseth, D. Wippman & R. Brooks, supra note 1.

* Ibid., P.69 [xypcus B opurunane]. [lepesoa c opurunana: “the failure of many policymakers to
examine or fully understand the very concept of ‘the rule of law’”. CmorpuTe Taioke J. Stromseth,
“Post-Conflict Rule of Law Building: The Need for A Multi-Layered, Synergistic Approach” (2008) 49
William & Mary Law Review 1443, p.1445.

" TTonobHas TepMuHUIorus uenonsdyercs M. Kprorepom, M. Krygier, “False Dichotomies, True
Perplexities, and the Rule of Law,” in A. Sajo (ed.), Human Rights with Modesty: The Problem of
Universalism (Leiden & Boston: Martinus Nijhoff, 2004), 251.

U Stromseth, D. Wippman & R. Brooks, supra note 1, p.69. IMepeBox ¢ opurunana: “it permits
superficiality and obtuseness that has badly limited the efficacy of many rule of law promotion efforts”.
"% Cornacno Jlxopiky ®rerdepy, 310 MPOUCXOOHUT OT TOTO, YTO MBI HUKOI'1d HE YBEPEHBI, YTO Mbl
noApasymeBaeM MoJ "npasossiM rocyaapersom”, emotpute G.P. Fletcher, Basic Concepts of Legal
Thought (Oxford & New York: Oxford University Press, 1996), p.12. Cmorpurte Takke R. Stein,
“Rule of Law: What Does it Mean?” (2009) 18 Minnesora Journal of International Law 293, p.296.

103 Cwmotpurte R. Peerenboom, “Varieties of Rule of Law ~ An Introduction and Provisional
Conclusion,” in R. Peerenboom (ed.), Asian Discourses of Rule of Law — Theories and Implementation
of Rule of Law in Twelve Asian Countries, France and the U.S. (London & New York: Routledge,
2004), 1, koTopblil nuueT no yroMy rosogy: "Kak npakriueckuii Bonpoc, moau OyayT NpoaoiKarh
B3BIBATH K MPABOBOMY rocynapctsy. Crod nepen aktoM, lienecoodpastee BHECTH ACHOCTb B
pasuYHbIE HCIOJIL30BAHHSA JaHHOTO NOHATHS, Pasiiuas MexKAy YHpaBleHHEM [0 3aKOHY H MEKAY
YTOHUEHHOH ¥ YNJIOTHEHHOH KOHLEMLHAMH MPABOBOIO FOCYAAPCTBA U PA3TMUHBIMY THITAMM
YIIOTHEHHBIX KOHLIEMIHH, yeM Oecroie3Ho HacTauBaTh Ha NOJIHOM H36ewanni ITOro TepMuHa’.
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DKCNEPThl COMNALLIOTCS, YTO XOTS pa3iHUHbIE WieH, ACCOLUUPYEMBIE C
MPABOBBIM FOCYIAPCTBOM GECCTIOPHO YXOIAT KOPHSIMH B APEBHOCTD - HauMHast ¢
Tnarona u Apuctotens'®, nosienenus NpaBoBOroO ocyAapCTBa, Kak MOUIHOTO
JAUCKYPCHUBHOTO HHCTPYMEHTA B MOJIMTHYECKUX U MTPABOBBIX KpYyrax, sBJIeHHE
oTHOcHTeNbHO Hefashee' ™. Camo BbIpa)keHHe Obl10 BriepBbie chopMyTUpOBAHHO
AnsGeptom Bennom [laiicu'”’ B 19 Beke, B ero riasHoi pabote Bsedenue 06 Yuenuu
3aronos Koncmumyyuu'®, coznannoro s MCTOPUUECKOM NMEPEXOJHOM KOHTEKCTE
YNOMSHYTBIM BbllU€e. bpuTanCKunii MBICAHTE b HaNKCa, YTO PAaBOBOE IOCYAAPCTBO
MMEET "TPH 3HAYEHUS WIIM MOJKET pacCMaTpPUBAThCS C TPEX TOUEK 3peHus” 109,
[lepsoe npeanonaraer abconOTHOE BEPXOBEHCTBO MW MPEAOMHUHHUPOBAHUE OOLLIETrO
3aKOHa B [POTUBOMNOJIOKHOCTb BAMSAHHIO NPoK3BoJbHOI BracTi" '°. OH muuwer
Aanee: "B 5TOM CMBbICIIE TPaBOBOE IOCYIAPCTBO MPOTHUBOMOCTOBIISETCS BCEM
CUCTEMaM YMpaBJieHKs OCHOBAHHBIM Ha NPOSABICHUU J0HKECTHBIMM JIHLAME

OGIUMPHOM, NPOU3BOJLHON M AMCKPELIMOHHOH BIACTH orpanuueHnii” !,

Bropoii noctynat B Mozeny npaBoBoro rocyaapctsa Jlaicu Kacaertcs
“paBeHCTBA NEPe]] 3aKOHOM MITH PaBHOMNPABHOTO MOAYMHEHHS BCEX KJIACCOB OOLIEMY
3aKOHY 3aKOHOMOPS/IKA, OTNPABIAEMOT0 OGLMMH NpaBoBBIMU cyaamu” ' 2. “TTo
BTOPOMY NYHKTY, KOIla Mbl FOBOPUM O “TIIpaBOBOM rocynapcTre’ Kak
XapaKTePUCTHKE Hallel CTpaHbl, Mbl MMEEM B BUJ1Y, YTO HE TOJbKO HH OJUH Y€SIOBEK
HE CTOMT BHE 3aKOHA, HO M (4TO NMpPEACTABJISET APYTrOe MNOHATHE) Kax /bl UeoBeK,

HE3aBUCHMO OT €I0 paHra Hid MnojoXKECHU sIBJIACTCA Cy6’b€KTOM C(i)epbl obiero

' Cmotpute J.N. Shklar, “Political Theory and the Rule of Law,” in A.C. Hutchinson & P. Monahan
(eds.), The Rule of Law: Ideal or Ideology (Toronto: Carswell, 1987), 1.

15 Cf, Plato, The Laws, nepesoa T.J. Saunders (London: Penguin Classics); u Aristotle, Politics,
nepeson T.A. Sinclair (London: Penguin Classics). Cmotpute Takxe J. Coleman, A History of
Political Thought: From Ancient Greece to Early Christianity (Oxford: Blackwell, 2000); u J.W. Jones,
The Law and Legal Theory of the Greeks (Oxford: Clarendon Press, 1956).

"6 Cmotpure J. Rose, “The Rule of Law in the Western World: An Overview” (2004) 35 Journal of
Social Philosophy 457, p.457.

"7 Cmotpure HW. Arndt, “The Origins of Dicey's Concept of the ‘Rule of Law’” (1957) 31
Australian Law Journal 117,

"% Crocxka 78.

" Ibid., p.202. Tlepeson ¢ opurunana: “three meanings, or may be regarded from three different
points of view”.

"0 Ibid. Nepeson ¢ opurunana: “the absolute supremacy or predominance of regular law as opposed to
the influence of arbitrary power”.

"' Ibid., p.188. Iepeson ¢ opurnnana: “In this sense the rule of law is contrasted with every system of
government based on the exercise by persons in authority of wide, arbitrary, or discretionary powers of
constraint”.

"2 Ibid., p. 202. Ilepeson ¢ opurunana: “equality before the law, or the equal subjection of all classes
to the ordinary law of the law administered by the ordinary law courts”.
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3aKOHa W TONajacT Moj PUCAUKINIO0 00LKX TpUOyHanos” 3, Tpetue nouumanue
NpaBoOBOro rocyapcTaa, coriacHo Jlaicu, noapasymeBaeT YTo "KOHCTHTYLIHOHHOE
NpaBo HE UCTOUHHK, a NMOCIEACTBHE NPaB UHAMBHAYAMOB KaK ONpeseieHo 1
NpUBENEHO B HCMoaHeHHe cydamu” ¢, Takum obpazom HaluM $yHAAMEHTATLHBIE
1pasa "ecTb pe3ynbTaT NPaBOBbIX PELICHUH, ONpeeOUIMX 1PaBa YaCTHBIX JIULL B
OT/IeJIBHBIX Cilyuasx, MPeCTaBIeHHbIX Ha paccMoTpenue cyaa” . Ol nonaraer, uto
NaHHBIA NMOC/EAHUH 37IEMEHT JeHCTBUTENBHO COCTABSET 0COObI aTpubyT

BpI/ITaHCKOFO KOHCTUTYHHOHaIH3Ma.

CootsercTBeHHo, aas alick, npaBoBoe rocyaapcTno o3Hauaer (1)
ynpaBjieHHe 3aKOHOM, a He IMCKPELIMOHHOMN BNIACThIO; (2) paBeHCTBO MEPE] 3aKOHOM
KaK YacCTHBIX JIKM, TaK U TOCYJapCTBEHHBIX YHHOBHUKOB, (3) noayuHeHue obluel
IOPUCIANKLIMH OBBIYHBIX CY/I0B, JyUIEMY HCTOUHHKY NpaBoBoii 3atuthi' . Atu
OCHOBOMOJIAraloilye UieH, B TON uitn UHOMN gopme, MoryT ObITh HalifieHsl B paboTax
GONBLIMHCTBA COBPEMEHHBIX ABTOPOB, PACCMATPHUBAIOLLMX JaHHbIE BOMPOCH! KaK B
FOPUCTIPY/IEHIIMY, TAK U B MONUTHUECKHX HayKax . W3 3Toro, TeM He MeHee He

CJAENYET, UTO CYLUCCTBYET KaKoi-nudo KOHCEHCYC WM COorjlaCue no BOpocam

"3 Ibid., p.193 [npumeuanue onyieno]. Ilepesoa ¢ opurunana: “We mean, in the second place, when
we speak of the ‘rule of law’ as a characteristic of our country, not only that with us no man is above
the law, but (what is a different thing) that here every man, whatever be his rank or condition, is subject
to the ordinary law of the realm and amenable to the jurisdiction of the ordinary tribunals”.

" Ibid., p.203. Tlepesox c opurunana: “the law of the constitution [...] are not the source but the
consequence of the rights of individuals, as defined and enforced by the courts™,

"3 Ibid., p.195 [npumeuanue omyiueHo]. Tlepeson ¢ opurunana “are with us the result of judicial
decisions determining the rights of private persons in particular cases brought before the Courts”.
3ayacTyro HENPaBUJILHOE TOIKOBAHKE NOCIIEHEr0 IleMenTa B knaccuukauny Jlalich rnacur, uto
TpaBOBOE rOCYAAPCTBO HYHKIAETCH B 3AUIMTE CYUIECTBYIOWMX IPaB H cBOGOA; CMOTPUTE HANIPUMED
L.B. Tremblay, “Two Models of Constitutionalism and the Legitimacy of Law: Dicey or Marshal?”
(2006) 6 Oxford University Commonwealth Law Journal 77, p.80. Tem He MeHee, kak 3amerus [Tons
Kpeiir, 310 "coBcem He To 0 yem rosopui [aiicu"; emorpute P. Craig, “Formal and Substantive
Conception of the Rule of Law: An Analytical Framework™ [1997] Public Law 467, p.473. Cxopee ero
aprymMeHT COCTOUT B TOM, UTO OTBeYasi MOXKeIaHUsIM 00ECTBA O NPEIOCTABIEHHH 3allHThI
HHIKMBUIYAIbHBIX IPAB, TO €CTh TONBLKO U €C/IH TOJIBLKO NPHCYTCTBYET MOJHTHUECKOE BOJIEHIbSBICHHE
HMETb TaKHE MPABOBbIE FAPAHTHH, TOTAA OJHH U3 CrIOCOGOB ero NPeTBOpeHUs NpelCTaB/IseTcs
Haubosee JIyHIKM HeM ApYToH OTHOCHTENBHO MPABOBOrO FOCYAGPCTBA. A UMEHHO, MPEANOYTEHHE
B0JKHO ObITE OTAaHHO BpuTaHckoMy 0OLLENpaBOBOMY METOY, & HE METOLY MHChMEHHOFO
KOHCTHTYLIHOHHOIO 10KYMEHTA, pacnpoctpanedHoro Ha KoHnruueHte. [0BOps ApyrUMH CJI0BAMH,
YCTaHOBJCHHbIC [0 3aKOHY YACTHBIE 1PABA NPENOCTABATL Gosiee P HEKTHBHYIO 3aLMTY, HeM
34KOHOITPOCKTBI U XAPTHHU TIPAB H ¢BOOOL, MOTOMY UTO NOC/AEAHHE MOTYT GbITh JErKO aHHYIHPOBAHbI
WK H3MEHEHbI [TPABHTELCTBOM.

"6 Ira yacts nonemukr, 0co6eHHO 0 Brjazne Halicu, B3sta u3 S. Beaulac, supra note 35.

w Cwmotpure J. Stapleton, “Dicey and his Legacy” (1995) 16 History of Political Thought 234; and J.
Rose, supra note 106, p.458. HenasHee npuMepbl 43 MEXAYHAPOIHOTO NPaBa MOTYT ObITh HalieHb! B
L. Brownlie, The Rule of Law in International Affairs (The Hague: Martinus Nijhoff, 1998), p.212; u B
aHro-cakcoHckoM obuiecTsenHoM npase, H. Barnett, Constiturional and Administrative Law, 4% ed.
(London: Cavendish Publishing, 2002), p.91, rae tpex-ocnosuas ¢popmynnposka Jlaitcu
BOCIIPOM3BE/IeHa JOCNOBHO U [IPOAHANH3NPOBAHHA B JETAISIX.
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NOHUMaHHUS W FPaHUL, NPABOBOrO roCyAapCcTBa, CKOPEe KaXKeTcst Ha0GopOT.
Hekotopeie, HanpuMep, KPUTUKYIOT HEONPEASIEHHOCTb U PacilIbIBYATOCTh
roHuenTa''®, Tak Jlxosed Pas Ha3pan npaBoBOE rocyaapeTBO MPOCTO

CYLLECTBYIOLLMM JI03yHrom' .

Ha npoTtsokeHuu MHOTHX JIET, YUeHble packiajblBajiyi Pa3iniHbIe BEPCHU UIIH
(bopMynMpoBKM KOHLENTa B KaTeropuu U moaesu. IToab Kpeiir npeanoxun
pasnuuath MEXLY (PopmaibHOl KOHLUENLUEH MPaBOBOro rocy1apeTea,
3aHMMArOLIEHCs BONPOCaMH CO3AaHUA 3aKOHA M €r0 OCHOBHBIMH aTpHOyTaMu
(aBHBIMY, OYAYLIMMU) U cyOCmanmusHoll KOHLETLIHEH MpaBoBOro rocyiapeTaa,
3aHuMarolleics GopmManbHBIMU MPEANUCAHUAMH, & TAKXKE HEKOTOPbIMM OCHOBHBIMH
MOHATUAMMU 3aKoHa (MPaBOCYHE, HPAaBCTBEHHOCTh) 0. Bpaitn Tamanaxa paseus
AaHHYIO0 KilaccuUKaLMIo 1 Janee noaeaua GopManbHylo U cyOCTaHTUBHYIO MOJEJH,
KOTOpbIE HIYT 10 HapacTatoieii ot 6osee "yToHUeHHOR" 10 Gosiee "yriIoTHEHHOH"
(OpMYJTMPOBKH, TO €CTh OT MUHUMANUCHCKOL MOJENU C HEMHOTOUHCIEHHBIMH
TpeOOBaHUAMU K BO3PacTaroLEeMy KOJIMYecTBY TpeOOBaHHM, U C KaXK 1o
nocieAyoe Bepcueil BKIIIOHAIOLEH KOMIOHEHThI NPebIAYIINX W Beayllel K
Makcumanucmexkot Bepcuy KoHuenTa. Takum obpas3om, HauuHas ¢ popmanbHOM
KOHLEMNIMH NPaBOBOr0 rocy1apcTBa camas yTOHUEHHas MOJeNb MpeacTapiseT coboi
(1) "ynpaBnsii corjiacHo 3akoHy" (3aKOH Kak MHCTPYMEHT YIpaBJeHu s ); 3aTeM
cnenyert (2) “gopmanbHas 3aKOHHOCTB” (3aKOH, KOTOPbIi 00LIui, OyayILUH, SCHBI U
OnpeeNeHHbIi); U camas yIUIOTHeHHas dopManbHas Bepcus aobasnset (3)
“IEMOKpPaTHIO” K 3aKOHHOCTH (COracue OrnpeieNisieT COASPIKaHHE 3aKOHA); 3aTeM
CNIEAYIOT CyOCTaHTHBHbIE KOHLIENLIMU NPaBOBOrO roCy1apcTBa, KOTOpbIE BCE
OXBaTbIBAIOT (POPMalIbHbIE SJEMEHTBI, HO TAKIKE CChLIAOTCS Ha APYTHE MPABOBbIE
4epThl KaK (4) "yacTHble Npasa’ (COGCTBEHHOCTH, KOHTPAKTA, JIMYHBIX ACMEKTOB U

aBTOHOMUHM); clieaytolas ee Oonee yrIOTHEHHAs Bepcus BKJovaeT (5) "npaBa

" Cmorpure J.N. Shklar, crocka 104, p.1: MoxHO J1erko npoaeMOHCTPHPOBATS, YTO BbIpaXeHue
"[pasoBoe 'ocynapcTBo™ crao u30HThIM Biaronaps HACOIOrHIECKOMY 310yNOTpebNenH o U obleMy
Ype3MEPHOMY HCIO/1b30BaHu0. OHO CIOKOHHO MOTIIO CTaTh OJHUM H3 TaK Ha3bIBAEMbIX CAMO-
NO3APABAAIOIKX PUTOPHUECKHUX MPHEMOB, KOTOPbIE YKPALIAIOT Peul AHPIO-AMEPHKAHCKHX
nonuTHKOB. COOTBETCTBEHHO, HE HANO TPATHTh HUKAKOrO HHTEJIEKTYANbHOrO YCHIIUS Ha 3Ty
GOJITOBHIO NpaBsALLEro Kiaacca™.

' J. Raz, “The Rule of Law and its Virtue” (first published in (1977) 93 Law Quarterly Review 195),
in J. Raz, The Authority of Law: Essays on Law and Morality (Oxford: Clarendon Press, 1979), 210,
p-210: “He peako, koraa noanTHUeCKUi Heal 3aXBaThiBaeT BOOOpakeHHe GONBILOrO KOHYECTBA
JIozeH, ero Ha3BaHue CTAHOBUTCA JIO3YHIOM, HCITOIB3YEMbIM CTOPOHHUKAMK HICAIA, 33UaCTYIO
MMEIOLIHM MaJIOE MM HUKAKOE OTHOLLIEHHE K [epBOoHavaisHOH uiee".

12 P Craig, cnocka 115. Cmorpute takxke P. Craig, “Constitutional Foundations, the Rule of Law and
Supremacy” [2003] Public Law 92.
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JOCTOMHCTBA YECTH M CNPABEAIMBOCTH", W HAKOHELl caMasi TJIOTHAs U3 Mojeseit
CyOCTaHTHBHOrO NpaBOBOrO rOCy1apcTBa, a TOUHee BCeX Mojiesiel BKIIoUYaeT 061acTh
(6) "counanbHoro obecrneuenus” (CyOCTaHTHBHOTO PaBHOMPABHS, COLMAIBHOTO
oGecrieueHus U coxpaHenus coobuiectsa) 2. DTOT NOAXOA MOAYUHI HA3BAHHE
CKOMb3AUeT WKAAb UIEHHOCTEH NPaBOBOro rocyjapcTea OT MUHHMAIMCTKOrO
YTOHUYEHHOI'O KOHLA JI0 MAaKCMMaJIMCTCKOrO YNJIOTHEHHOrO KOHLIA B COOTBETCTBUH CO

“CneKkTpoM” TaKOro NpaBoOBOro rocyaapcTaa.

MHorue U3 yHeHsIX MPABOBEAOB W MOJUTOIOIOB NPUAEPIKUBAIOTCA Hollee
CKPOMHOIi, B OCHOBHOM MO3UTHBHCTKOH BEPCHUU MPaBOBOrO rOCyaapcTpa, 6y ayuu
CTOPOHHHKaMU OTPaHWYEHHbBIX MOJe/eH, KOTOpbIe MOJ4EPKUBAIOT
(opmanucTiuecknii 1 OpUEHTHPOBaHHBI Ha npouece acnekTel. Jlon Mynnep,
HanpHMep, BBICTYNAET B 3aLUUTY CUCTEMbl OOLIMA NpaBwUJi, CO3AaHBIX U
NPUMEHAEMBIX B COOTBETCTBUU C MPOLIEAYPHBIM NPABOCYAHEM U
cnpasennnsocruom. OH HazbIBaeT BOceMb 0GsA3aTENbHBIX YCI0BHH: (1) Halnune
cUCTeMBI 3aKOHOB; (2) oOHapooBaHHe U NybauKalus 3akoHoB, (3) uszbexanue
PETPOAKTUBHBIX 3asBNEHUI, (4) CHBIE W NOHATHbIE 3aKOHEL, (5) n30exanue
NPOTUBOPEHALLMX 3aKOHOB, (6) peajibHble, NPaKTHKYIOLUHeCcs 3aK0oHbI, (7)
COOTBETCTBHE 3aKOHOB CO BPEMEHEM HX AeicTBus, (8) CKOOPAHHHPOBAHHOCTD MEXKAY
oduLMANLHBIMU AEHCTBUAMY M MPOBO3MIALICHHBIMY 3aKoHaMu' . [Tog06HbIH
nepeyeHb U3 BOCbMH (DAKTOPOB, HEOTHEMIIEMBIX OT CYLIHOCTH NPaBOBOTO
rocyaapcTsa, npusoautes JHxonom @unnncom ', xozed Pa3'?® taioke npenjiaraet
CIMCOK M3 BOCbMH 3JIEMEHTOB, KOTOPBIE JO/HKHBI NPUCYTCTBOBATEH B CUCTEME

[1paBOBOro rocy1apcTBa; OHM HEMHOIO OTJIMYAIOTCS 110 CBOEH d)OpMYHHPOBKC oT

1! B.Z. Tamanaha, On the Rule of Law — History, Politics, Theory (Cambridge: Cambridge University
Press, 2004), p.91 ff. TlpusepikeHLbl 3TOrO THIA CKOMbL3sILIEH WKL LEHHOCTEN NPaBoBOro
rocynapersa B KOHTeKCTe nepexoansix cutyauuii F.D. Ni Aoldin & M. Hamilton, “Gender and the
Rule of Law in Transitional Societies™ (2009) University of Ulster Transitional Justice Institute
Working Papers, no. 09-02.

122 L. Fuller, The Morality of Law, 2™ ed. (New Haven: Yale University Press, 1969). ITo sonpocy
dopmanbHOH KOHUENUKK NPaBOBOro rocynapersa Myitepa, a takke Paza emorpute M. Bennett, ““The
“Rule of Law” Means Literally What it Says: The Rule of Law’: Fuller and Raz on Formal Legality
and the Concept of Law™ (2007) 32 Australian Journal of Legal Philosophy 90.

'3 L. Fuller, ibid., pp.38-39. Cmotpure takke R.P. George, “Reason, Freedom, and the Rule of Law:
Their Significance in the Natural Law Tradition” (2001) 46 American Journal of Jurisprudence 249.

3% J Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980), p.270. Co cBoeii
croponbt R.S. Summers, “The Principles of the Rule of Law” (1999) 74 Notre Dame Law Review 1691,
pacTAruBaeT AaHHbIH CNHCOK K0 BOCEMHAALATh GopManbHbIX TpeboBanuit, TeM He MeHee
IPENOCTAB/1As TOMLKO Dolee oAPOOHOE OMMHCAHHE TEX JKE OCHOBHBIX HAEH.

123 J. Raz, chocka 119, pp.214-218. 3anumaTenbHas oneHKa TEOPHH PABOBOrO rocynapcersa Pasa
naerca y Y. Hasebe, “The Rule of Law and Its Predicament™ (2004) 17 Ratio Juris 489.
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npeanoxkeHHsIX Qynnepom 1 QUHHUCOM, BO MHOT'OM OHM NEPEKIIMKAIOTCA H BCE

. 2
OTHOCATCS K (POpManbHBIM acrieKTaM 3aKoHa Ha YTOHYEHHO YacTu wikanbi' .

Ha apyrom koHue wkabl, 6onee ynioTHeHHas GopMynupoBka "we ompuyaem
HOHAMIE MO0, MO NPABOBOe 20CYOAPCINGO BKIIOUACTN 6 CeOsl BUNCHBLE
CMPYKMypHbIE U YOPMATbHBIE DNeMEHMbL - NPeOCKA3YeMOCHl, YHUEEPCATbHOCT,
HenpeoesAmoCcmu 1 max oajee, Ho NOOYePKUBAem 4mo UCHUHHOE NPABOBOE
20cydapemeo mardice mpebyem onpedeneHnbx cyujecmeentvlx ooszamenscmes” 2.
Yro e npeacTaBnsaioT coOOM 3TH yNIOTHEHHbIE XapaKTePUCTHKHU MPaBOBOTO
rocynapctsa? Panpann [Tuspenbym npeanaraet "sneMeHThbl NOJIUTHUYECKOM
HPAaBCTBEHHOCTH, TAKHE KaK Onpeje/eHble 3KOHOMUUECKHE JOTOBOPEHHOCTH
(cBOOOJHOPBIHOUHBIN KAMHUTAAM3M, LEHTPAIbHOE MIAHUPOBAHHE, U TaK JAJIEE),
(hopMbl yrpaBieHUs (AEMOKPATHUECKYIO, eIMHONAPTHIHO-COLMATHCTHYECKYIO M TaK
Jlaniee) WM KOHUENLMH IPaB YeNoBeKa (MMBepaibHO- KOMMYHUTAPHYIO,
KOJIIEKTUBUCTCKY10, A3HaTckux LleHHocTelt U Tomy nonobHele)” 128 Hekotopeie u3
Hauboee N3BECTHBIX NPONAraHAHCTOB MaKCUMAIUCTUCKOH MOJEH TPaBOBOro
rocyaapctsa 310 Ponansg Jsopkun' >, Kace Cancraitn' >, Jbxynut Hllcﬂﬂpm.
Coscem nenasno Jlopa Tomac BuHrxam pasriaroibCTBOBa O CMBIC/IE MPABOBOrO
rocyapcTBa B KOHTEKCTE KOHCTUTYLIMOHHO# pedopmel 2005 r. B BenukoOputanu,

fpeanaras onpeaeieHua conepammne Cy6CTaHTl/IBHbI€ DJIEMEHTDL, NPEKIAC BCCTO

2
dyHIaMeHTallbHbIe NPaBa yeioBeka . YINOTHeHHbIe GOPMYIIHPOBKH [PABOBOIO

126 CmoTpuTe Takoke CTOPOHNKOB OPMANHCTHUYECKOH MoesH TpaBoBoro rocyaapersa J. Waldron,
“The Concept and the Rule of Law” (2008) 43 Georgia Law Review 1; and M.J. Radin ,
“Reconsidering the Rule of Law” (1989) 69 Bosron University Law Review 781.

127 3. Stromseth, D. Wippman & R. Brooks, supra note 1, p.71. ITepesoz ¢ opurunana: “Suffolk
University Law Review 307. “does not necessarily reject the notion that the rule of law has important
structural and formal elements — predictability, universality, nonarbitrariness, and so on ~ but insists
that true rule of law also requires particular substantive commitments” [Kypcus B opuruHase].
Cmotpure Takxe D. Kairys, “Searching for the Rule of Law™ (2003) 36. :

¥ R. Peerenboom, “Let One Hundred Flowers Bloom, One Hundred Schools Contend: Debating Rule
of Law in China” (2002) 23 Michigan Journal of International Law 471, p.472. TlepeBox ¢ opuruxana:
“elements of political morality such as particular economic arrangements (free market capitalism,
central planning, and so on), forms of government (democratic, single party socialist, and so on) or
conceptions of human rights (liberal communitarian, collectivist, ‘Asian Values,” and so on).”

%" Cmorpute R. Dworkin, “Political Judges and the Rule of Law,” in R. Dworkin, A Matter of
Principle (Cambridge: Harvard University Press, 1985), 9. On Dworkin and the rule of law, see J.
Waldron, “The Rule of Law as a Theater of Debate,” in J. Burley (ed.), Dworkin and His Critics
(Oxford: Blackwell, 2004), 319.

B0 Cmotpure C. Sunstein, Democracy’s Constitution (Oxford & New York: Oxford University Press,
2001). )

Bt Cmorpute J.N. Shklar, Political Thought and Political Thinkers (Chicago: University of Chicago
Press, 1998).

B2, Bingham, “The Rule of Law” (2006) Cambridge Law Journal 67, pabota Gsia npencrasieHta
na xonepenuny llecras Jlexuus B wects Capa [3Buma YuiibeMca, npoxoiUBLIeH B Y HUBEPCHTETE
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rocyapcTBa OCTPO KPUTHKYIOTCS HECKOJIbKUMHU onnoneHTamu. Tak Jxozed Paz
Hanucan u3BecTHyto (pasy: "Ecnn npaBoBoe rocyjapceTBo €CTh rocyAapcTBo
XOPOLIMX 3aKOHOB, TO A7 00BACHEHUS ero NpUpobl HEOOXOAUMO MNpeCTaBUTh Ha

o6cysKaeHHe NONHYI0 06LEecTBEHHYIO (unocoduio” .

Kak Obl TO He ObUTO, BCTaeT nparMaTHieckuii Bonpoc: OrpaHuyeHbl 11 Mbl [0JX010M
YTOHUYEHHO-YIIOTHEHHO CKOJb3ALUeH LIKaIoH B aHaINW3e BO3MOXHBIX IBPUCTHUECKUX
mojenelt npaBoBoro rocyaapctea? BbITyeT MHEHHE, YTO B OTHOLUEHHMH MEPEXOAHBIX
rocyaapcTB, 1oJ00HO MEXKAYHAPOHOMY Pa3BHBAIOLIEMYCS KOHTEKCTY, Hal0
NPUAEPIKUBATECS MUHMMAUCTCKOrO KOHLIA CMIEKTPA M MCKIIOUMTh CYOCTaHTHBHbIE
aKCHOJIOTHUYECKHUE YEPThI IPABOBOIO rOCYAApCTBa C NMEPCMNEKTUBON YBEIMUYEHUS
NOAAEPKKH Al CTPYKTYPHBIX pepopM 1 nepexoaHbix Mep. "Uem Gosblue Teopus
MpaBoBOro rocyAapcTsa “aecy0cTaHTHBUpOBaHa”, UTOOBI OXBATHTH TOJIBKO TE
MHCTHTYLMOHHBIE (POPMBbI, KOTOPBIE CIY)KAT LIEHHOCTSIM, aCCOLMUPYEMBIM C
(hopMasnbHBIM NPaBOBbLIM rocyaapcTeom,” - nuteT Pobept Cammepc, - "Tem Gonblle
LIAHCOB, YTO (hopMalbHOE NPAaBOBOE FOCYIAPCTRO MOMYUUT JOIKHOE EMY
npusHanue” 13U coorBeTcTBEHHO, C JIpyroil CTOPOHB!, YIIIOTHEHHAS BepcHsl
NpaBOBOro rocyaapcTBa CKopee Becero OyzeT cropHa, pasaenss o0LecTBO Ha 1Ba
MPOTHUBUIIONOKHBIX Jiareps, BKIIoYas nepexoansle cutyauuu. PoGept Cammepc
npogomkaet: "Eciiv npaBoBoe rocy1apcTBoO paccMaTpuBaeTcs B o0LeM AUcKypee
061LeCTBa, 03aHayasl He TOJIBKO YNpaBieHHe Yepe3 3aKOHbI (M BCHIOMOraTe ibHbIe
MHCTHTYLIHOHANIbHbIE YCTPOHCTBA), HO TAKXKE M KAanUTaau3M (MU COLHATN3M)
3akononpoekr o IlpaBax (uau otcyTeTBre 3akoHomnpoekTa o [Ipasax), o6yt
JAEMOKpPATHIO (MM OTpaHUUYEHHYIO JEMOKPATHIO) U Tak Jajiee, Toraa GopmaibHoe
NpaBoBOE roCyAapCTBO CKOPEE BCEro He NOMYUHT TOH NOAAPEIKKU HelmpPaIbHbIX CUT,

o " 3
KOTOpOi1 OHO 3ac/y’KBaeT (M B KOTOpoil HysxKaaeTcs)” .

Kombpumika B Hoabpe 2006 r. Cmotpute Taroke T. Bingham, “The Rule of Law and the Sovereignty of
Parliament™ (2008) 19 King’s Law Journal 223; u ero nocneastoto paboty, T. Bingham, The Rule of
Law (London: Allen Lane, 2010).

'3 1. Raz, cnocka 119, p.211. Tlepesox ¢ opurunana: “If the rule of law is the rule of the good law
then to explain its nature is to propound a complete social philosophy”.

4 R.S. Summers, “A Formal Theory of the Rule of Law™ (1993) 6 Ratio Juris 127, p.137. Ilepesos ¢
opurunana: “The more the theory of the rule of law is ‘de-substantivized’ to embrace only those
institutional forms that as such serve values associated with a formal rule of law the more likely it is
that the formal rule of law will receive its due”.

13 Ibid. [italics in original]. Ilepesox ¢ opurunana: “{I]f the rule of law is taken in general discourse
within the society to mean not just governance through rules (and facilitative institutional features) but
also capitalism (or socialism), a Bill of rights (or no Bill of Rights), general democracy (or limited
democracy), etc., then the formal rule of law is not so likely to command the range of neusral support it
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Tem He meHee, 3TO yTBepiKeHHe He Ge3 u3bsiHa 1 Golliee TOro, OHO
ONpPaB/bIBAET OOX0XKAEHUE CMIEKTPA YTOHYEHHO-YTUIOTHEHHONW HHTeprpeTaLuy,
OCOOEHHO B NEPEXOAHBIX KOHTEKCTaX. APryMEHT O CTpaTErHuecKH jiydiueM Nnoaxoe,
HauKHas ¢ GpopMabHON KOHLENLUH MPAaBOBOrO FOCYAapcTBa U 3aTeM (BEpPOSTHO)
NPOABUTasCh B CTOPOHY CyOCTAaHTHBHOM, OCHOBAaH Ha HE3HAUTENbHBIX YOeKAaI0IUX
CBMIETENILCTBAX, €C/IM BooOLIe TakoBble HMetoTcs. Po3a Bpykc ocnapusaer
YTBEPIKAEHHE, UTO NMPOJBIIKEHHE YTOHYEHHOH BEPCHH NPABOBOrO rocyapcTaa
"HalexKHO 1 6e30roBOPOUHO NMPHUBEAET K MOSIBICHUIO 3APaBbiX 0043aTENLCTR
obuiecTsa B OTHOLIEHNH Goiee CyOCTaHTUBHBIX aClEKTOB MPaBoBOro
rocymapctea”'*®, Bosee BakHO TO, M 3TO 0COBEHHO CTpaBeAJMBO B OTHOLUEHUH
MOCT-KOH(IMKTHBIX U MOCT-AUKTATOPCKHMX rocynapC’rB13 7 - YTO CAMIIKOM “TOHKH1”
MIO/IXO/L K MPAaBOBOMY roCcyAapcTBy 0e3 Kakoro-aubo cojaepxaHus o npapax 4ejioBeka,
Hanpumep, MOXeT ObITh KOHTPO-NPOAYKTUBHBIM, TaK Kak B peopMax MoxeT
OTCYTCTBOBATh 3AKOHHOCTb H B PE3Y/ILTATE OHH MOT'YT ObITh paclieHeHbl HApO10M,
JaHHBIX NMEPEXOIHBIX FOCYAAPCTB, KaK Heyl0BIeTBOpHTebHbIE. [10 3TOMY BOMpOCy
Maiikn Tpe6unkok u Ponanbz JIPHHENC NUILYT, YTO "KAXKETCs BIOJIHE BEPOSTHBIM,
UTO 3aMHTEPECOBAHHBIE CTOPOHBI OYAYT MO KpaiiHell Mepe oropueHbl, TeM YTO
onpe/ieNeHHble BONPOCkl POpMaTUCTUUECKUH TIOAX0] ocmagisien 6e3 SHUMAHUA, B TO

s 138

BpEMs KaK OHH OXBaThIBAKOTCA Cy6CTaHTHBHb[M noaxonom . prrumn CJIOBAMH,

rojlas MUHHMaJHUCTCKAad MOJIE/Ib HE BCErjJa CMOMKET CIIpaBUTLCA € [OCTaBJICHHOM

3aaqe, NpHHMMas BO BHUMAHHWE 3aBbILLICHHbBIC U Pa3yThI€ CTPEMJICHUS, KOTOpbIE

o 3
NpaBoOBOE FOCYAAPCTBO - B JaHHOH OpMYNIHUPOBKE CI0BA "ypa”l'9 - BBI3LIBAET U

HpOM3BOﬂHT14O.

merits (and requires)”. Cmotpure take W.C., Whitford, “The Rule of Law” [2000] Wisconsin Law
Review 726.

1% RE. Brooks, “The New Imperialism: Violence, Norms, and the Rule of Law” (2003) 101 Michigan
Law Review 2275, p.2284. Tlepeson ¢ opurunana: “will lead reliably and predictably to the emergence
of a robust societal commitment to the more substantive aspects of the rule of law”.

137 Cwotpure R.G. Teitel, “Humanity’s Law: Rule of Law for the New Global Politics” (2002) 35
Cornell International Law Journal 355.

¥ MLJ. Trebilcock & R.J. Daniels, Rule of Law Reform and Development — Charting the Fragile Path
of Progress (Cheltenham & Northampton: Edward Elgar, 2008), p.25 [Nepeson ¢ opurunana: “it seems
plausible that interested parties are at least as likely to be aggrieved by what is left out by a formalistic
agproach as by what is brought in by a more substantive one”[ kypcus B opuruunane].

129 Cmorpure supra npuMmedaHue 6 U CONPOBONKAIOUIMI TEKCT.

" o BOTPOCY PHCKaA yTonu3ma B riepexoanom kourtekcre emorpute C. Campbell & C. Turner,
“Utopia and the doubters: Truth, Transition and the Law” (2008) 28 Legal Studies 374.
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Koneuno Bbicka3biBanue Tpebunkoka u [pHuenca Oblio cienaHo
OTHOCHTEJILHO CUTYyaLH pa3sBUTHS; TEM HE MEHee, 6e3 COMHEHHS, ATO HaboaeHe
MOXKHO OTHECTH, BHOCS HEOOXOMMble U3MEHEHHS, K NePEXOAHbIM CUTYaLUsM, IIe
nep(popMaTHBHAs CHJIA IPABOBOrO FOCYAapcTBa J0KHA BHOCHThL CBOW BKJIA B
JABWKEHUH OT CTAPBbIX YTHETAIOLMX CUCTEM YNpaBJICHUs HA MYTH K HOBOMY
KOHCTUTYLIHOHHOMY CTPYKTYPHOMY YCTPOMCTBY MpHEMJIEMOMY AJIsl HApO/a.
CooTBeTcTBEHHO, NepexoaHas (GopMyHpOBKa KOHLENTA J0JKHA TPUHUMATh BO
BHMMaHue LEHHOCTH (opMalibHOI MOJe/i TPAaBOBOTO FOCYAapCTBa, XOTS MOXKET
OBbITb Y He BCE, HO OHA JIOJIKHA TaKIKe BKJIIOYATh LEHHOCTH CyOCTaHTHBHOM MOenH
NpaBOBOro rocyapcTBa, ONATh e HE BCE M3 HUX MAYLIMX I10 LIKaJe K
MaKCHMaJIMCTCKOM BepcHU. DTa Tak Has3blBaemasi d la carte MOJENb NPABOBOrO
rocyAapcTsa v NpejJlaraeTcs B OTHOLIEHHH POJIM, KOTOPYIO MECTHbIE CY/bl MOTYT
UrpaTh B IEPEXO/IHBIX FOCYAapCcTBax MyTeM MPUBJCYEHHUs MEXKAYHAPOIHOM

HOPMaTHUBHOCTH.
6. Bakmtouenue: [Ipasosoe Focynapctro A la Carte

s Hayana oOpaTumes K BOMPOCY KacaTeJbHO 3aMedaHus, sBiseTcs Jiu a la
carte MOJIEJb IPABOBOTO FOCYAapCTBAa UCTUHHO 3BPUCTUYECKON [ AaHHBIX 3a7au.
Henasno Xannyumxu [TanomOenna 3aseui, 4To XOTa NpaBoOBOE rocyapcTBO
JOCTaTO4HO rHOKO, "€ro HOpMAaTHBHOE 3HAYEHHE 110 CBOEH CYIIIHOCTH HEU3MEHHO";
JAeHCTBUTENBHO, "Mt060€ MOHATHE MPABOBOr0 rOCYapCcTBa Kak 4ero-To
OTHOCHTEIILHOTO, CO CMBICJIOM H3MEHSEMBIM OT OJAHON IOPUCAMKLIMU K JAPYroi MpocTo
'He,U,OHyCTl/IMO” 1 On ccpinaercs Ha HEKOTOpbIE IMHTBUCTHUECKHE YHOTpeOneHus
KOHLIEMNTa, a KIMEHHO NPABOBOE FOCYAAPCTBO, Stato di diritto, Rechtsstaat™ - nns

ACMOHCTpalliK CBOETO 3aABJICHHA, KOTOPOE OH paclpoOCTPOHAET HA KOHTEKCT

! G. Palombella, “The Rule of Law Beyond the State: Failures, Promises, and Theory” (2009) 7
International Journal of Constitutional Law 442, p.455. Tlepesoa c opuruHana: “its normative
meaning does not essentially change:” indeed, “any notion of the rule of law as something relative, its
meaning varying from jurisdiction to jurisdiction, is unacceptable”.

2 Jlns nanbHediiueit HHGOPMALMU 110 STHM JHHIBHCTHYECKAM MaHudecTallsIM 1PaBoBoro
rOCYJapeTBa B pasiMuHbIX eBponelickux a3bikax cmotpute L. Heuschling, Etar de droit, Rechisstaat,
Rule of Law (Paris: Dalloz, 2002); E. Carpano, Etat de droit et droits européens (Paris: L’Harmattan,
2005); u P. Costa & D. Zolo (eds.), The Rule of Law ~ History, Theory and Criticism (Dordrecht:
Springer, 2007). Cmotpute Takxke cienywouie paborst: J.-Y. Morin, “The Rule of Law and the
Rechtsstaat Concept: A Comparison,” in E. McWhinney, J. Zaslove & W. Wolf (eds.), Federalism-in-
the-Making — Contemporary Canadian and German Constitutionlism, National and Translational
(Dordrecht: Kluwer, 1992), 60; and R. Grote, “Rule of Law, Rechtsstaat and ‘Etat de droit’,” in S.
Starck (ed.), Constitutionalism, Universalism and Democracy — A Comparative Analysis (Badden-
Baden: Nomos Verlagsgesellschaft, 1999), 269.
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Esponetickoro Coroza'*?. KoHeuHo MOXKHO COrNacuThes ¢ HTANBIHCKHM
NpaBoBEOM, HTO OJJHOPOJAHOCTb B MOJENH IPaBOBOTO rocyapcTBa 0043aTelbHbIH
(hakTop KOrja BONpOC KacaeTcsi NepeioBOro cyrnpa/ MexKHaLUOHAIBHOIO
npasonopska B Esponie'** (1 Bo3amoxkHO Takoke B IPUMEHEHNH TOBONOB NpaBoOBOro
rocyaapcTBa fo BOMpOCaM MEK3akoHHOCTH B 061em ' "), HO MOXKHO CTIOPHTB, HTO
TaKast )KeCTKasi OAHOPOJHOCTb BO3MOJXKHA, HE rOBOPS y)«e'omonomqecxn
o0s3aresibHa, KOrja JaHHas KOHLUENUUs ynotpednsercs NpuMeHUTENbHO K
NepeXoJHbIM rocy1apcTBaM, OCOOEHHO B BOMPOCE O POJIH, KOTOPYHO MX MECTHbIE
CYZbl MOTYT UIpaTh MyTEM NPHUBJEYEHUS] MEXAYHAPOAHOrO Mpasa.

Pasmbluinss o GyayiieM v "o TPYAHOCTAX U BOZMOXKHOCTAX B cepe”
NpaBOBOro rocyapcTsa BO BCTYNUTENbHON ctathe JKyprana [aaeu o Ipasogom
Tocyoapcmee 3a 2009 r. Panpann [MuspenGym onpeaesiu ABHYIO HEOOXOAUMOCTh
“pacuJieHUTh NPaBOBOE roCyAapcTBO U pa3BuBaTh Gonee AuddepeHnpoBaHHbIe
MaHbl NPOABMIKEHUS NPaBoBoro rocyaapetea” *®. XoTs onpeseeHHbIE Wark B 3TOM
HaIpaBJIeHHH Y)Ke ClieslaHbl, npeobiaiatollias TeHACHLMS, KOTOPYIO OH OCYKIaeT,
“IpoOf0JIKAET paccMaTpUBaTh NPABOBOE FOCYAApPCTBA U YCHIIHS MO €r0 MPOABHIKEHHIO
KaK €IMHbIH OOBEKT WM NPEANPHUSTHE, U TToJlaraThes Ha OOLIECTIPUMEHUMBIE, a
COOTBETCBEHHO YNPOLIEHHBIE, CUBHO YpPE3aHHbIE U Ype3MepPHO abCTpaKTHbIe
ME/lyHApO/IHbIE PAKTHKM U FOTOBBIH MHCTPYMEHTAPHIl IPaBOBOrO rocyaapeTsa” .
BMmecTo 3TOro oH BICTYNAeT 3a “0osee yCOBEepILEHCTBOBAHHYO THIIOIOTHIO
HJeanbHbIX THIOB WJIM 00pa3loB pa3BUBAIOLIMXCS CTPaH U CTOSILUMX 3a7a4 MpaBoBOro
rocymaperea” '*®. ITns rocynapers B MepexXoHbli epuol, B OCOOEHHOCTH, OH
YTBEPIKAAET, YTO KaK/Jas CUTyalus “mpeacTaBsier coOOH pa3iuuHblil CIUCOK
npoGneM WM 3a7ay, KOTopele TpeGyloT GoJlee ueM OAMH CTaHAAPTHBIM NOAXOASLIKIA

55149

AJis BCEX NepeHcHb NPEANHCaHHH . TlonHoCTBIO COrnalasch ¢ HHBpCHGyMOM,

AaHHada CTaThs NPOAOJIKACT HACTAUBATD, UTO YTBEPKICHUE 00 a la carte nogxoae K

3" G. Palombella, cuocka 141. Cwmorpure Takse “The Rule of Law and Its Core,” in G. Palombella &
N. Walker (eds.), Relocating the Rule of Law (Oxford: Hart Publishing, 2009), 17.

' Cwmorpure N. Walker, “The Rule of Law and the EU: Necessity’s Mixed Virtue,” in G. Palombella
& N. Walker (eds.), Relocating the Rule of Law (Oxford: Hart Publishing, 2009), 119.

"5 Koropoe 6110 enTpoM BHMMaHHs B paGoTe [TasomGenna, chocka 141.

146 R. Peerenboom, crocka 22, p.7. Tlepeson ¢ opurunana: “need to disaggregate rule of law and
develop more differentiated rule of law promotion plans”.

"7 Ibid. Tepeson ¢ opurunana: “to treat rule of law and rule of law promotion as a single entity or
enterprise, and to rely on generally applicable, and hence overly simple, highly reductive and
exceedingly abstract, international best practices and off-the-shelf rule of law toolkits”.

"8 Ibid., p.8. Tlepeson c opurunana: “more refined typology of ideal types or patterns of developing
countries and rule of law challenges”.

9 Ibid. ITepeson ¢ opurkHana: “presents a different set of issues or challenges that requires
something more than the standard set of one-size-fits-all prescriptions”.
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NPaBOBOMY rOCYAapCTBY KaK HE COOTBETCTBYIOLUEMY HCTUHHOH 3BPUCTHUECKOMR
MOJIeJIM CYLIECTBEHHO ype3acT NoTeHUHaNbHYO NepOpMaTUBHYIO CUITY KOHLENTA,
1o KpaiHeH Mepe M0 OTHOILEHHIO K NMOCT-KOH(INKTHBIM U MOCT-AMKTATOPCKUM
rocyaapcTBam, yC/IOBHst KOTOPBIX NOJDKHBI ObITh YUTEHBI 3/1€Ch.

Bosspainance k ToMy, 4To 1aHHas paGoTa OCHOBAHa Ha FMINOTE3E
pacLUMpeHHst MOJTHOMOYHI MECTHBIX CY/IOB B TaK Ha3blBaeMble "MK IyHapOAHbIe
KOHCTUTYLIMOHHBIC MOMEHTBI" Y€Pe3 UX yHacTBYIOILYIO POJIb B HALIMOHAIBHOM
MPUMEHEHHH MESKyHAPOIHOTO NpaBa ™", npenoxKeH bl ¢ la carte NOAXOM K
NpaBoOBOMY roCyaapCTBy JI0/UKEH NPEJOCTABUTL MOAEb OPraHU3alui PesleBaHTHbIX
LEHHOCTEH, NeHCTBUTENBHBIX U JKENaeMbIX, B HOBOM W MCTHHHO CTa0W/IbHOM
KOHCTUTYLIMOHHOM YCTPONCTBE. DTH LIEHHOCTH NPaBOBOrO rocy1apcTia, BKIOUas
(opmanbHeie v cyGcTaHTHRHBIE, OYAyT 3a1eHCTBOBaHbI B OTAEIEHOM MapasienbHOM
NPOCTPaHCTBE BBICLIWX HOPMATHBHbIX NOJIHOMOUUH, rae OHW OyayT NPUMEHHUMBI B
npouecce pedeKCUBHON B3aUMOONONHAEMOCTH -, BKIKOYAsS KOMITOHEHTI
MEKIYHApOAHOH NpaBoBok cepbl ¥ KOMITOHEHTbl COOTBETCTBYIOILMX MEPEXOAHBIX
HalMOHAIbHBIX MpaBonopsaAKkoB. PaccMmarpuBas npupoay nocieaHux, Heo6Xoqumo
BHECTH B JAHHOM MPOCTPAHCTBE MAKpO-MONPaBKH, TaK Kak NepexoJHble BpeMeHa

NpEACTaBJIAOT qpe3BbmaﬁHble NEPHORI, a TAKXKE MUKPO-TIOINPABKH, NIPHHHAMANA BO

BHHUMAHUC cneumbw!ecx(ylo CHTYalHIO KOHKPETHOTO NEPEXOAHOro rocyaapcTaa.

O3HayaeT 1 BbILLIECKA3aHHOE, YTO MbI OMSTh HATKHYJIUChH HA " AJIMHHBIH
CITHCOK 4epT, KOTOPbIMK "370poBas” NpaBoBas cHcTeMa A0/KHA obnazats" 2,
cornacHo J[xepemn Bosapony, aaxe B cBoeoOpasHbiX nepexoaHbix yeaopusax? s
3ajiay JaHHOM KOHLIENTYa/lbHON CTaThbH HET HEOOXOAUMOCTH Pa3MbILLIATE 06
MCUEPIIBIBAIOILEM CITHCKE LIEHHOCTEH MPaBOBOro rocy1apcTea, kakue "uaeanbHoe"
NEePexX0IHOE rOCyJapCTBO JOMKHO UMETh B CBOEM NapasllebHOM MPOCTPaHCTBE
HOPMaTHUBHOTO MPEBOCXOCTBA, B KOTOPOM MECTHBIE CY/ibl MOTYT ONpaBaaTh

obpallieH1e K HopMam MeX1yHapoHoro npasa. Jpyrue paboThl Ha JAHHYIO TEMY

Y Koueuno, Takoe yuacTHe MECTHBIX CY10B B NEPEXOAHbIX Npoleccax paBHO3HAYHO, 110 KpaiiHe#
Mepe B KaKoH-TO CTENEHH, NOJUTHKE, KOTOpas GOPMUPYETCs 110/1 BAHSHUEM [1paBOBbLIX perieHui 1
BK/IIOYaeT B cebs nocneanue, cornacHo A. Stone Sweet, Governing with Judges: Constitutional
Politics in Europe (Oxford & New York: Oxford University Press, 2000). CmotpuTe Takxke R.
Hirschl, Toward Juristocracy — The Origins and Consequences of the New Constitutionalism
(Cambridge: Harvard University Press, 2004).

B! Cwmorpute cHocka 68-76 1 CONPOBOMKAAOLIHI TEKCT.

52" J. Waldron, cocka 30, p-154. Tlepesoa c opurunana: “sort of laundry list of features that a healthy
legal system should have”. Cmorpure Takke T. Ringer, “Development, Reform, and the Rule of Law:
Some Prescriptions for a Common Understanding of the ‘Rule of Law’ and its Place in Development
Theory and Practice” (2007) 10 Yale Human Rights & Development Law Journal 178, p.193.
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MOTYT NOMOUYb MPOJIUTL OOMbLLIE CBETa B PACCMOTPEHHH KOHKPETHOTO COAEPIKAHUS d
la carte Moaenu NpaBoBOro rocyaapcTBa, 0OCOGEHHO B OTHOLLIEHHH MUKPO-TIONPaBOK.
Yro kacaercst naHHOH paboThl, XOUETCs MOAYEPKHYTh TO, C YeM HABEPHSKA
COrjiacaATCA pasHble AEATENH MPaBOBOH CEphl, YTO C TOUKM 3PEHHUS] MAKPO-TIONPABOK
K M7ieany npaBOBOro rocyaapcTea, HEOOXOAMMO YUHTBHIBATD TO, UTO KAXKETCH OOLIUM
A7 BCEX IOPUCAMKLMHA, KOTOpbIE MPOLLIH Yepe3 0XKECTOUSHHbIe KOH(IUKTI WK
BBILUJIM M3 aBTOPUTAPHBIX PEKUMOB.

B nanpaieHuy MUHUMAIUCTKOTO (JOPMAIBHOrO YTOHUEHHOrO KOHLIA
CKONb3sILIEH LIKAbl HAXOAATCA OCHOBHBIE LIGHHOCTH MPaBOBOIO roCyAapCTBa
ABJISIIOLLMECS CaMOl ero CyLIHOCTBIO, TO €CTh MOAPA3yMEBalOLINE, YTO 3aKOH JO/IKEH
COCTaBATb HHCTPYMEHT YIpPaBeHUs BO BCEX NMEepexXoAHbIX obiiecTrax. Tak
MOJIy4aeTcs, HYTO 3TOT NepBblil HaOOp LIEHHOCTEH B NPeJIOKEHHOM a la carte momeny,
COOTBETCTBYET ME€PBOH KaTEropyuu B KOHUEMLMHK NpaBoBOro rocyaapcrsa Maticu, a
MMEHHO yNpPaBeHus COracHO 3aKOHY, a He BIAcThio, eiiCcTBYOLIEl 10 CBOEMY
ycMoTpeHuto. [lanee Ha crnekTpasbHOl lLKale B HalpaBeHHH MEeHee
MHMHHMMAJIMCKO# BEPCHU, HO BCE eLle HaXo/Asich Ha (JOpManbHOW YTOHYEHHOM CTOPOHE,
HaXOJATCS LIEHHOCTH, accoLMupyeMsble ¢ (hopMabHON 3aKOHHOCTBIO TpebyloLiue,
4TOOBI 3aKOH OblJ1 OOLIUM, NPOrPECCUBHBIM, SICHBIM U OfpeesieHHBIM. B ycnosusx
NEPEXOHBIX IOPUCAUKLNHN, HECOMHEHHO, YTO 3TH XapaKTePUCTUKH JOJIKHBI ObITh
paccMOTpeHHB! Kaxkaas 1o otaensroctn'™. Ha ciieyiomem stane Ha nyTH K 60see
MaKCHMaJUCTCKON BEPCHU KOHLETITA MOSBISIOTCS BaXKHbIE JEMOKPATHUECKUE
LIEHHOCTH, TO €CTh, rJe obliee cornacue JUKTYeT COAEPIKAHHE 3aKOHA.
WutyuTusHO'™* - uTO I0MKHO GBITH MOATBEPIKACHO HA NPAKTHKE - Bee Ge3
UCKJIIOYEHHs], NepexoHble 00LIecTBa, ckopee Bcero OyIyT paccMaTpuBaTh MX Kak He

o 15
nojnexkamuit o0cyx aeHHIo "0n1010" B MEHIO carte. 5

ITponBurasce fanee no Hikajie Mbl HAXOAWM LIEHHOCTH, aCCOLIMUPYEMBIE C
MaKCMMaNMCTKON CyOCTaHTHBHON YIIOTHEHHOM Bepcuel NpaBoBOro rocyiapeTea, a

HMECHHO (byH,ZlaMGHTEUIbeIe npaBa 4Y€J10BEKa, BKJIIO4as JOCTOMHCTBO YEC/IOBCKa, a

3 = .
153 KoneuHo 370 3asBnenue OYAET PE3KO OCYKIAEHO Cyﬂbeld AHTOHUHOM CKanus u pasaeiAOUInMH

ero mHexue aBropami. Cmotpute A. Scalia, “The Rule of Law as a Law of Rules” (1989) 56
University of Chicago Law Review 1175.

"% 310 MHTYHIIMSA OCHOBAHHAS HA HH(OPMALIHH, TEM HE MEHee, OHA HMEET CBOHM HCTOYHHKOM
NUTEPATypy Ha JAHHYIO TeMy, U npexe scero J. Waldron, “Legislation and the Rule of Law™ (2007) 1
Legisprudence 91, p.98, kotopbl#i 3a1aeTcsi BOTPOCOM MOXKHO JIM "yCTAHOBUTH PABOBOE IOCYAAPCTBO
JaXe [IPH OTCYTCTBHHM J1€MOKPATHH (yIUIOTHEHHOMN MM YTOHUEHHOMN)" .

155 Cumorpure B o6wwem M. Rosenfeld, “The Rule of Law and the Legitimacy of Constitutional
Democracy” (2001) 74 Southern California Law Review 1307.
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TaKOKe MPe0CTaBIEHHE PABHBIX BO3MOXHOCTEH, ClIpaBeIMBOCTH,
GecnpUCTPacTHOCTH NMPaBOCYHst (BOCCTAHOBHTENLHOIO, KAPaTEbHOTO UK
AUCTpUBYTHBHOr0) ', 1 B caMmoM KoHLe CrEKTpa HaXOAUTCA COLMaIbHOE
obecneuenune ((pakTHHECKOro paBeHCTBa, COXpaHeHHe coobluecTra). 3aech d la carte
Mozesb Harbosee 3 (eKTHBHA, HE TOJIBKO OTOMY, YTO OHA MO3BOJISIET MUKPO-
MOMNPaBKH B KAKIOM €MHUYHOM Cllyyae (4TO He JOHKHO HAC 31eCh BOJIHOBATH), HO U
N03BOJISIET MPOM3BOAUTL MaKpo-nonpaskk. Hanpumep, Bo3bMeM rpaBsa yenopeka:
HET HEOOXOAUMOCTH PACLEHMBATh, YTO MOXKET ObITh NPMMEHEHO KO BCEM
NEPEXOJHBIM rOCYAapCTBaM B LIENIOM; CKOpee ONpeAe/eHHbIe MpaBa U CBOGOAbI MOT'YT
ObITh NMOCTENEHHO BBEJEHbI B €r0 3aKOHOMOPS/IOK - HANPUMEP, YTONOBHO-NPABOBbIE
rapaHTHH, -CUUTAIOLIHECS ONPABAAHHBIMHU B NEPEXOIHBIX YCAOBUAX. OMHO U3 TaKuX
(yHaameHTaNbHBIX NPaB, HECOMHEHHO HE MOJexkallee 0O6CyKASHUIO B IIOGOM
NepexoHOM OOIIECTBE, 3TO paBHONpaBHe Ge3 BCAKOH AMCKPUMMHALIMH, KOTOPOe
COOTBETCBYET BTOPOMY Habopy LeHHOCTeH npaBoBoro rocyaapcrsa Jaiicu
(paBHOMpaBKe nepes 3aKOHOM Kak MHAWBUAYaANbHbIX JIMI, TaK U FOCYAAPCTBEHHBIX
YMHOBHHKOB). Takue BOMpPOCHI, KaK HE3aBUCHMOE PaBEHCTBO, a TAK)KE HEOOXOANMBIii
TUII NPaBOCY1Usl - BOCCTAHOBUTE/bHBIH, KapaTenbHblil, AMCTPUOYTHBHBIN-

HECOMHEHHO N0J/KHbI ObITh PaCCMOTPEHHDLI B KaXXJ1I0M UHIAHBHIYAJILHOM Cliyuae.

W npunuMas BO BHMMaHMe, YTO JaHHas paboTa MoCBeLleHa BONpocy o POIM
MECTHBIX CYJJOB B ME€PEXOAHBIX 'OCYapCTBAX B MPUBJICUSHUH MEXKIYHAPOIHOrO
npaBa, 1e1eco00pa3Ho 3aKOHYUTh €€ PACCMOTPEHHEM CYOCTAaHTHBHBIX LIEHHOCTE(
NPaBOBOrO rocyapcTBa, CBA3aHHbIX C FOPUIMYECKUM NPOLIECCOM NPUHSATHS
peLIEeHNH, 8 UMEHHO CNPaBeIMBOCTH U GCCﬂpl/lCTpaCTHOCTI/I]57. Kak oueBunHo, atu
SJIEMEHTbI MPAMO TMONaAaloT B TPETHIO U MOCIEAHION KaTErOpHIO LIEHOCTEH,
ycTaHoB/eHHyto [akicu B 19 Beke, a MMEHHO, ObITb BOMPOCOM JIEXKAILMM B 061acTH
ofuiei IOpUCAMKLMN OOBIYHBIX CYIOB, YTO SABJSETCA JNy4LIMM UCTOUHMKOM

o 15
IOPHAHUYCCKON 3alllMThi, BKJIOHAA HEKOTOPLIC (bOprI cy):[e6H0ro Hazaszopa 8. WmenHo

156 Cmorpute S. Golub, “Make Justice the Organizing Principle of the Rule of Law Field” (2009) |
Hague Journal on the Rule of Law 61.

"7 Tlo Bonpocy Henpens3sTocTH u PaBHBIX BO3MOIKHOCTEH B MEKIYHAPOIHBIX PABOBBIX PEUIEHHUSIX
emotpute J.M. Farrall, United Nations Sanctions and the Rule of Law (Cambridge: Cambridge
University Press, 2007). To Bonpocy 0 posti MECTHBIX CYAOB B NOA0GHBIX CHTYAUHAX TAKIKE CMOTPHTE
R. de Wet, A. Nollkaemper, P. Dijkstra (eds.), Review of the Security Council by Member States
(Antwerp: Intersentia, 2003).

¥ Tlo Bonpocy cyaebHoro Ha/30pa u 1paBoBoro rocynapersa eMotpute L.B. Tremblay, supra note
115. B mexanu3me cynebHoro Hanzopa 20/bkHa ObITh OTMEUEHA HHCTPYMEHTANbHAS DYHKLMA HieH
nponopynonanenocmu, emotpute D.M. Beatty, The Ultimate Rule of Law (Oxford & New York:
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B JaHHOH TOUKeE, HA NEPECEHUEHUH BCTPEUAIOTCS (M COCTAaBIAIOT MUK MObI) BOMPOCHI
MEK3aKOHHOCTH, PACCMOTPEHHBIE 31eCh >, TO ecTb napaisnenbHoe NpOCTPAHCTRO
BbICUIEH HOPMATHBHOH BNacTH, BMecTe ¢ pehIeKCHBHON B3aMMOAOMONHAEMOCThIO
NOHATHH HHTEPHALMOHANW3UPOBAHHOIO NPABOBOrO rOCYAApCTBa U
MHTEepHaLMOHAIM3aLMeN PaBOBOro rocyiapcTsa U NpefIoKeHHbId a la carte
MOJXO/ K LIGHHOCTSIM [PABOBOTO rocyAapcTsa B NepexoiHbIX obuecTax .
Herpes3aTocTs u 6ecnpucTpacTHOCTD B MPOLIECCE MPUHSATHS PelieHNH MECTHBIMH
CyAamu, rOBOPSA NMPOCTBIMU CJIOBAMM, ABJIAIOTCA CAMOH CYLUHOCTBIO X POJIU B
nepexoiHbiX obuecTBax. OHU U COCTaBAIOT OAMH OECMOPHBIN Kiace
(cyGCTaHTUBHBIX) EHHOCTEH NPaBOBOrO rOCYAapCTBa, €C/IM TAKOBOMH CYILECTBYET.
LlenHocTH npouexypHOro 6ecrpucTpacTus U IOPHAMYECKON HENPeB3ATOCTH,
ACHCTBUTENBHO COCTABIIAIOT AP0 EPEXOJHOIO NPABOBOTO IOCYaPCTBa; OHMU
SABJIAIOTCS CaMbIMU BXKHBIMHM MaKpO-TonpaBkaMH B NEPEXOAHBIX CUTYyalusX. bonee
TOT0, OHU MOAXOAAT K JIFOOBIM PeasIbHbIM M JOJTOCPOUHBIM NOJHOMOUYUSIM MECTHBIX
CY/J0B, KOTOpbIE MOTYT NPOSBIIATECS B MEXKAYHAPOIHbIE KOHCTUTYLIHOHHbBIE

MOMEHTBI.

Oxford University Press, 2004); u D.M. Beatty, “Law’s Golden Rule,” in G. Palombella & N. Walker
(eds.), Relocating the Rule of Law (Oxford: Hart Publishing, 2009), 99. CmotpuTe TaKke no obied
teme G. Walker, The Rule of Law: Foundation of Constitutional Democracy (Melbourne: Melbourne
University Press, 1988); u C. Guarnieri & P. Pedersoli, The Power of Judges — A Comparative Study of
Courts and Democracy (Oxtord & New York: Oxford University Press, 2002).

' Cmotpure chock, pasgen 3.

"0 310 nonpiTka OTBETHTD Ha npursiawenre Pannanna [Tuepenbyma, 1o kpaiineit Mepe B OTHOLIEHHH
TEOPETHUECKOTO BKAAA, CMOTPHTE supra note 22, p.8: “Jlpyras o6nacTs, HyK1AK0MAACs B
JONOJIHUTEBHOMN TEOpeTHUECKOH 1 dMIHpUUecKkoll paboTe, 3TO OTHOLIEHHS MEXAY MEXAYHAPOAHBIM
IIPaBOBbIM IOCY/1APCTBOM H HALMOHATEHBIM [1PABOBBIM FOCYAApCTBOM .
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