THE POWER OF THE WESTPHALIAN MYTH IN INTERNATIONAL LAW

by Stéphane Beaulac”

The paper examines the 1648 Peace of Westphalia and argues that it is a myth, an aetiological myth that has
extraordinary power within the consciousness of international society. Indeed, Westphalia has had a profound
semiotic effect by suggesting that, with the consecration of state sovereignty (as a structural idée-force), a new
international model came into being, a model of international relations which remains strong to this day. This social
construct, however, has formed part of a continuing system originating before the Thirty Years’ War and continuing
long after the Peace that ended it. The paper shows that Westphalia did not put an end to multi-layered authority in
Europe, but was simply a case of redistribution of power within the Holy Roman Empire. Thus Westphalia is a
“myth”, in the technical sense of the term, to explain the international society’s genesis to itself and build a belief-
system about the whens, wheres and hows of its becoming and its being. Westphalia is a very-large-scale myth that
is liable to have very-large-scale social power, even more so given that it is endorsed by international law, as the
incontestably true basis of the present international state system.

1. Introduction

The year was 1648. For international law, this date is year zero, the genesis, the birth of
the system, when everything started.' 1648 was of course the year the Thirty Years' War ended
in Europe with the Peace of Westphalia. In a nutshell, what has been known as the "Westphalian
model" of international relations holds that this German principality is no less than the cradle of
our modern international state system, where the distinct separate polities of the Holy Roman
Empire became sovereign.” "The traditional European international law system dates from the
Treaty of Westphalia of 1648, which marked the formal recognition of states as sovereign and
independent political units," wrote Charles Rhyne. Thus Westphalia has been considered "the

cornerstone of the modern system of international 1relations,”4 and of international law.’



Since I first got interested in the Peace of Westphalia, when I was conducting research at
the University of Cambridge at the turn of the century, much ink has spilled over whether or not
it is founded to consider 1648 in this matter. At the risk of oversimplification, one can argue that
there are the Westphalia-believer, on the one hand, and the Westphalia-sceptics, on the other. In
the last thirty years, among the scholars of the first group is Kalevi J. Holsti, in his book Peace
and War — Armed Conflicts and International Order, 1648 - 1989.° as well as John G. Ruggie,
in his paper "Territoriality and Beyond: Problematizing Modernity in International Relations."’
Similarly, Hendrik Spruyt, in The Sovereign State and Its Competitors, believes that the Peace of

Westphalia "formally acknowledged a system of sovereign states."®

Even more recently, Daniel
Philpott, in a book entitled Revolutions in Sovereignty: How Ideas Shaped Modern International
Relations, opined thus: "Before 1648, as long as the Thirty Years' War was still smoldering,

significant features of political authority in Europe were incompatible with sovereign statehood;

afterward, sovereignty prevailed."®

Of the second group of scholars, the Westphalia-sceptics, is first and foremost Stephen
Krasner, in his celebrated paper "Westphalia and All That," who unequivocally wrote that "the
conventional view that the Peace of Westphalia of 1648 marks a turning point in history is
wrong."'" In an article entitled "Sovereignty, International Relations, and the Westphalian
Myth," Andreas Osiander quoted the works of several Westphalia-believers and forcefully stated
that: "Such quotes could be multiplied almost at will. Yet the actual treaties do not corroborate
any of the claims quoted earlier: the settleménts to which they refer is a figment of the

imagination.""" Derek Croxton's paper, "The Peace of Westphalia of 1648 and the Origins of



Sovereignty," was also critical of the believers: "A great deal of creativity is required to attribute
sovereignty to the peace of Westphalia in the way scholars have traditionally done."'? Finally, in
a book simply called The Myth of 1648, Benno Teschke adopted a historical and theoretical

perspective to show how the traditional interpretation of the Peace of Westphalia is unfounded."

In my own work, first published in 2000,"* I have taken the firm position of a Westphalia-
sceptic, showing from the point of view of the history of international law that the 1648 peace
treaties constitute no more than an origin myth for the international society. This paper will
substantiate this claim, in empirical terms, by looking at the actual legal documents that were
agreed upon at the end of the Thirty Years' War in Europe. It will conclude that this "aetiological
myth"" has nevertheless carried extraordinary power within the shared consciousness of

society.'®

2. The Peace of Westphalia

This section examines the actual treaty documents of the constitutio Westphalica, with a
view to prove that the dogma according to which 1648 can be credited for the birth of the modern
state system is unsupported by historical facts. The first thing to point out is that the Peace of
Westphalia, formalised on 24 October 1648, was made of two separate agreements:'’ the Treaty
of Osnabriick, concluded between the Queen of Sweden and her allies, on the one hand, and the
Holy Roman Emperor and the German monarchs, on the other; and, the Treaty of Miinster,

concluded between the King of France and his allies, on the one hand, and the Emperor and the



Princes, on the other.'®

Although the Treaties paid homage to the unity of Christendom," it is significant that
they involved numerous polities.”” Sweden and France insisted on having the German Princes as
parties to the Peace, a strategy obviously meant to weaken the position of the Emperor vis-a-vis
the Princes. In fact, the Treaties were instruments not only to bringing peace between the former
belligerents, but also to dealing with constitutional matters within the Empire.”' Indeed, article

70 of the Miinster Treaty declared:

For the greater Firmness of all and every one of these Articles, this present Transaction
shall serve for a perpetual Law and established Sanction of the Empire, to be inserted
like other fundamental Laws and Constitutions of the Empire in the Acts of the next Diet
of the Empire, and the Imperial Capitulation; binding no less the absent than the present,
the Ecclesiastics than Seculars, whether they be the States of the Empire or not: insomuch
as that it shall be a prescribed Rule, perpetually to be followed, as well by the Imperial
Counsellors and Officers, as those of other Lords, and all J udges and Officers of Courts of

. i
Justice.?

This large number of actors from both within and without the Empire* seem, a priori, to bear
witness to the termination of the Imperial transcendental domination in Europe.** However, the
following analysis of Westphalia will go beyond this facade and will show that the Peace did not

signal the death toll of the Empire in favour of the German distinct separate polities. Thus the



actual agreements reached in 1648 must now be scrutinised to ascertain their main objects and

material provisions, which have nothing to do with the creation of a state system.

2.1.  Religious issues

First and foremost, building on the acquis from the Peace of Augsburg in 1555, the
main object of the Peace qf Westphalia was to establish a regime on religious practice and
denominational matters.*® Although the Westphalia Treaties did not explicitly abandon the
principle that the monarch could determine the religion of the land, they nevertheless provided
for some constitutional safeguards.”’ Indeed, several provisions were inserted to circumscribe
and curtail the Princes' formerly absolute authority over the religious sphere.”® The most material
one, at Article 5, paragraph 11, of the Osnabriick Treaty, established that a ruler who chose to

change his or her religion could not compel his or her subjects to do the same.?

Also, the Treaties formally recognised freedom of conscience for Catholics living in
Protestant areas and vice versa, which included protection for worship practices and religious

education. Article 5, paragraph 28, of the Osnabriick Treaty thus read:

It has moreover been found good, that those of the Confession of Augsburg [i.e.
Protestants], who are Subjects of the Catholics, and the Catholic Subjects of the States of
the Confession of Augsburg, who had not the public or private Exercise of their Religion

in any time of the year 1624, and who after the Publication of the Peace shall profess and



embrace a Religion different from that of the Lord of the Territory, shall in consequence
of the said Peace be patiently suffered and tolerated, without any Hindrance or
Impediment to attend their Devotions in their Houses and in Private, with all Liberty of
Conscience, and without any Inquisition or Trouble, and even to assist in their
Neighbourhood, as often as they have a mind, at the public Exercise of their Religion, or
send their children to foreign Schools of their Religion, or have them instructed in their
Families by private Masters; provided the said Vassals and Subjects do their Duty in all
other things, and hold themselves in due Obedience and Subjection, without giving

. . . 3
occasion to any Disturbance or Commotion.*

As well, such dissenters were not to be “excluded from the Community of Merchants, Artisans or
Companies, nor deprived of Successions, Legacies, Hospitals, Lazar-Houses, or Alms-Houses,

5231

and other Privileges or Rights.””" People living in denominationally mixed cities — Augsburg,

Dunckelfpiel, Biberach, Ravensburg, Kauffbeur — were free to practice their religion without

| 3
any "molest or trouble."

Furthermore, Osnabriick promoted equality between Catholics and Protestants in the
assemblies of the Diet and in other decision-making bodies of the Empire.** For example, article
5, paragraph 42, stated: "In the ordinary Assemblies of the Deputies of the Empire, the Number
of the Chiefs of the one and the other Religion shall be equal."** Likewise, in judicial procedures
at the Imperial Courts, a party could demand the religious parity of judges.” These rights

afforded to the Lutheran Protestants ("Confession of Augsburg") were also extended to Calvinist



Protestants (the ”Reformed").36

2.2. Territorial settlement

The second object of the Peace of Westphalia concerned territorial settlement, which
turned mainly on the satisfaction of Sweden and France. Sweden's traditional claims with
respect to the south shore of the Baltic region were given effect in the Treaty of Osnabriick.
Accordingly, Western Pomerania, the islands of Riigen, Usedom and Wollin, the bishoprics of
remen and Verdun, and the port of Wismar passed under the Swedish Crown.*’ It must be
emphasised, however, that the conveyances were not total — Sweden was to hold these
territories as Imperial fiefs.”® Indeed, article 10 of the Osnabriick Treaty repetitively stated that
all transfers were "in perpetual and immediate Fief of the Empire." The Swedish ruler was also

to occupy seats in the Diet to represent these regions within the Empire.

Pursuant to the Treaty of Miinster, France was granted territories "with all manner of
Jurisdiction and Sovereignty, without any contradiction from the Emperor, the Empire, House of
Austria, or any other."*® Unlike Sweden, therefore, the French Crown received full title in, and
authority over, most transferred territories,41 which included the bisoprics of Metz, Toul and
Verdun,* as well as the area known as Pinerolo.*® The House of Austria's rights in the region of
Alsace were also conveyed to France,** but not without a substantial qualification. Indeed, article

92 of the Miinster Treaty provided:



That the most Christian King shall be bound to leave not only the Bishops of Strasbourg
and Bafle, with the City of Strasbourg, but also the other States or Orders, Abbots of
Murbach and Luederen, who are in the one and the other Alsatia, immediately depending
upon the Roman Empire; the abbess of Andlavien, the Monastery of St. Bennet in the
Valley of St. George, the Palatines of Luzelftain, and all the nobility of Lower Alsatia;
Item, the said ten Imperial Cities, which depend on the Mayory of Haganoc, in the Liberty
and Possession they have enjoyed hitherto, to arise as immediately dependent upon the
Roman Empire; so that he cannot pretend any Royal Superiority over them, but shall rest
contended with the Rights which appertained to the House of Austria, and which by this
present Treaty of Pacification, are yielded to the Crown of France. In such a manner,
nevertheless, that by the present Declaration, nothing is intended that shall derogate from

the Sovereign Dominion already hereabove agreed to.*

As a consequence, although they officially passed under the French Crown, these parts of the

Alsatian territory maintained a sui generis autonomist status based on some Imperial privileges.*®

Here, what is most relevant for the present demonstration is that the treaty provisions
relating to religious practice and denominational matters, as well as those pertaining to the
territorial satisfaction of Sweden and France, undoubtedly represent the two principal objects of

the Peace of Westphalia.*” The parties also formally recognised the United Provinces of the



Netherlands*® and explicitly provided for the independence of the Swiss Confederation,*” which

however were already at this point faits accomplis.>®

2.3.  Treaty-making power

According to the general view that considers 1648 as a break from the ancien régime,
there is another material provision in the agreements which would epitomise statehood, namely,
that dealing with the delegation of power to conclude treaties.”’ At article 65, the Treaty of

Miinster read:

They [the German polities] shall enjoy without contradiction, the Right of Suffrage in all
Deliberations touching the Affairs of the Empire; but above all, when the Business in
hand shall be the making or interpreting of Laws, the declaring of Wars, imposing of
Taxes, levying or quartering of Soldiers, erecting new Fortifications in the Territories of
the States, or reinforcing the old Garisons; as also when a Peace or alliance is to be
concluded, and treated about, or the like, none of these, or the like things shall be acted
for the future, without the Suffrage and Consent of the Free Assembly of all the States of
the Empire: Above all, it shall be free perpetually to each of the States of the Empire, to
make Alliances with Strangers for their Preservation and Safety; provided, nevertheless,
such Alliances be not against the Emperor, and the Empire, nor against the Public Peace,
and this Treaty, and without prejudice to the Oath by which every one is bound to the

Emperor and the Empire.™



Article 8, paragraph 1, of the Osnabriick Treaty was to the same effect.”® The political entities
making up the Empire \"VGI‘S thus given the power to independently make agreements between
themselves and with foreign countries. This competence, however, was explicitly limited by the
caveat according to which no such alliance could be directed against the imperium or be in
breach of the Peace of Westphalia itself. Also significant is that, beside treaty-making, these
provisions confirmed to the Imperial Diet all other powers usually linked with the exercise of

supreme authority over a territory — for example, legislation, warfare, taxation.>*

Moreover, it appears that these treaty articles merely recognised a practice which had
already been in existence for almost half a century. Indeed, the powerful German Princes were
conducting their own foreign policy long before Westphalia. Palatinate and Brandenburg, for
instance, struck alliances with the United Provinces of the Netherlands in 1604 and 1605
respectively.” Further, most rulers within the Empire formed part of the armed force coalitions
— the Evangelical Union and the Catholic League — that existed at the outbreak of the Thirty
Years' War in 1618. In light of this, the articles concerning the treaty-making power can hardly
be viewed as groundbreaking or as compelling evidence of a new independent status for the

German monarchs.

ok ok
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Going back to the hypothesis I defend, it was shown that the principal objects and
material provisions of the Osnabriick and Miinster Treaties do not support the position that the
Peace of Westphélia constitutes a paradigm shift whereby the political entities involved gained
exclusive power over their territories. The two main purposes of the agreements related to the
practice of religion and the settlement of territories, not to the creation of distinct separate
polities independent from any higher authority. As regards religious matters, the German Princes
did not even retain their existing power; au contraire, the rule of cuius regio eius religio was
restrained by denominational protections for minorities and equality guarantees were provided

for Catholics and Protestants.

Furthermore, the Empire remained a key actor according to Westphalia. Indeed, it is
through Imperial bodies — such as the Diet and the Courts — that religious safeguards were
imposed in decision-making process. With respect to territorial settlements, the satisfaction of
Sweden was given in terms of fiefdoms within the Empire, thus acknowledging an enduring
overlordship for the Emperor. Vis-a-vis France, although no Imperial feudal link remained after
most land transfers, some parts of Alsace maintained their autonomist status granted by the
House of Austria. Finally, it was just seen that the power to conclude alliances formally
recognised to the German Princes was not unqualified and that, in fact, they had conducted such

foreign affairs long before then.

This perspective on Westphalia thus proves that 1648 is not really a turning point in the

development of the present state system. Rather, the outcome of the congress constituted nothing
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more than a step further — even, arguably, a relatively modest one — in the gradual shift from
the ideal of a universal overlordship to the idea of distinct separate political entities having

sovereignty over their territories.”

3. Conclusion: The Power of the Westphalian Myth

Like ordinary words,”” myths are also powerful social productions, often themselves
expressed through language, which provide a shared explanatory structure for substantial areas of
socially constructed reality.”® In the last century and a half,”® myths and mythology have been the
subject of numerous scholarly works in different disciplines, including not only theology and
philosophy, but also psychology, anthropology, semantics, literary criticism, sociology, and

political science.*

The term "mythology" combines the Greek "miithos" and "l6gos," both of which
originally referred to the ideas of "speech” and "story."®" In its earliest sense, mithos was the
thing spoken, uttered by the mouth.® Only later did it come to connote "speech" and, with
Herodotus in the 5th century B.C., miithos was relegated to fictitious narrative.*® For its part,
l6gos (relating to "légein") denotes demonstrable facts, formal conceptualisation, the rational
explanation of things.** When légos evolved to the sense of logical reasoning, however, miithos
became somewhat problematic — "Mythos came to be seen not as a relevant presentation of the
world but as simply a story which has an emotional effect on listeners and thus not a decisive

account (logos).”65
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This opposition between miithos as story-telling and fiction, on the one hand, and légos as
rational explanation, on the other, remains relevant today and explains that, in everyday usage, a
myth is often taken to involve an imagined, untrue account.®® As a result, works on myth
invariably contain the caveat according to which one must not confuse the popular, pejorative
sense of the term "myth" as a synonym for metaphor, falsehood and distortion, with the scholarly
and technical sense which considers myths as valid and true within the shared consciousness of
society.” Similarly, here, it is the allegorical value and the semiotic significance of myths that

are of interest for the present paper.®®

The truth of the matter is that mythology constitutes one of the ways that society may
explain itself to itself. Society can use aetiological myths — that is, origin myths® — to explain
its genesis to itself, thus building a belief-system about the whens, wheres and hows of its
becoming and its being.”® Further, similar to ordinary words,”' myths are involved both passively
and actively in reality, reflecting but also inventing dynamic structures within social
consciousness.”> Therefore, aetiological myths like the myth of Westphalia would not only
represent reality, but would also create and transform reality through the human mind, within the

. . 3
shared consciousness of society.’

It follows that the very-large-scale myth of Westphalia is liable to have a very-large-scale
social effect, as the incontestably true legal basis of the present international state system.”* In

technical terms, the word "Westphalia", which represented the reality of the twin peace congress,
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metamorphosed into a myth which has represented, as well as indeed created, a new reality, a
mythical reality, about the present international state system. Most importantly, in the process
whereby the word became a myth the historical facts and events surrounding the Peace became
irrelevant and/or incontestable. Put another way, although "Westphalia" changed from Idgos to
miithos, it has nonetheless continued to be viewed in terms of [dgos, that is, as the rational
explanation of the origin of modern international relations. For human societies, and in

particular for the international society, Westphalia is real, it is not fiction.

By holding as unquestionably true and valid what is in fact a human-made fabrication, the
aetiological myth of Westphalia has built a belief-system. This social production has thus
provided a shared explanatory structure for the socially constructed international reality and, in
doing so, has had an extraordinary impact upon the shared consciousness of humanity.
Furthe‘rmore, given that this myth managed its way into the very fabric of our international legal
order — as the model for the idea, and the ideal, of state sovereignty in international law — the
social power that Westphalia has continuously demonstrated within human reality has,

accordingly, increased exponentially.

Indeed, one can imagine, for instance, that people involved in international law and
international relations, who use the word "Westphalia" every day of the week — like the scholars
referred to in the introduction — do not care about the history of the Peace of Westphalia. They
resort to the expression "Westphalian model," in most cases, as a "convenient shorthand"” to

explain the fundamental juristic basis of the world organisation founded on the principle of
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sovereign equality of states,76 in which is rooted the whole scheme of international relations, as
well as the rules of international law.”” In sum, a reference to "Westphalia" will invariably bring
up, through the cognitive process of the mind, a legally-empowered image’® of our "international
system [as] an association of sovereign states."” This constitutes, in effect, the absolutely
fabulous power that the aetiological myth of Westphalia has been carrying, sometimes

strategically, within the shared consciousness of society.

*
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