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Abstract and Keywords

With two exceptions, Canada's written Constitution is silent on international

agreements and treaties. This is because Canada was a British Dominion rather

than a sovereign state at the time of Canadian Confederation in 1867, and its

foreign affairs were conducted on its behalf by the Imperial British government

in the years immediately following Confederation. There are no explicit

references to customary international law or the law of nations in Canada's

written Constitution. However, section 11(g) of the Canadian Charter of Rights

and Freedoms implicitly references customary international law when it refers

to offences at ‘international law’. Further, the preamble to the Constitution Act

1867 provides that Canada shall have ‘a Constitution similar in principle to that

of the United Kingdom’. This has generally been interpreted to mean that

customary international law has a status in Canadian law similar to that which it

enjoys in British law.
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1. Introduction

As a result of Canada's legal and constitutional heritage, its Constitution is

‘similar in principle to that of the United Kingdom’.
1
 As such, the Canadian

Constitution comprises both ‘written’ and ‘unwritten’ elements. Its written

sources are found primarily in enactments of the British Imperial Parliament

(the most important of which are the Constitution Act, 1867
2
 and the

Constitution Act, 1982),
3
 Royal Proclamations and Letters Patent; and a

number of enactments of the Canadian Parliament and the provincial

legislatures.
4
 The unwritten elements are found in common law constitutional

principles propounded by the courts, which explain the written Constitution's

necessarily implied elements;
5
 the vestigial remains of the royal prerogative;

6

and justiciable yet legally unenforceable constitutional usages and

conventions.
7
 These unwritten or ‘common law’ aspects of Canada's

Constitution are equally applicable throughout Canada, including Québec. This

is so ���S���������� notwithstanding Québec's predominant civil law heritage and

system of private law, as ‘common law rules that are public in nature apply in

the province’.
8

1.1 Relevant Provisions of the National Constitution

With two exceptions, Canada's written Constitution is silent on international

agreements and treaties. This is because Canada was a British Dominion rather

than a sovereign state at the time of Canadian Confederation in 1867, and its

foreign affairs were conducted on its behalf by the Imperial British government

in the years immediately following Confederation.
9

The first exception to this silence is section 132 of the Constitution Act 1867,

which provides that:

The Parliament and Government of Canada shall have all Powers

necessary or proper for performing the Obligations of Canada or of any

Province thereof, as Part of the British Empire, towards Foreign

Countries, arising under Treaties between the Empire and such Foreign

Countries.

This provision is of limited modern significance, since Canada acquired the

right to negotiate international treaties on its own behalf in 1926
10

 and attained

sovereign statehood in or about 1931.
11

 Canada does nevertheless remain

bound by some treaty obligations previously entered into on its behalf by the

Imperial Government, so this provision may continue to be relevant in the

unlikely event that performance of such treaty obligations still requires

domestic legislative or executive action.
12

The second notable reference to international agreements or treaties in Canada's

written Constitution is somewhat indirect. In accordance with the principle



nullem crimen sine lege, section 11(g) of the Canadian Charter of Rights and

Freedoms
13

 provides:

Any person charged with an offence has the right…not to be found

guilty on account of any act or omission unless, at the time of the act or

omission, it constituted an offence under Canadian or international law
or was criminal according to the general principles of law recognized by

the community of nations.
14

(p.118) While the reference to ‘international law’ in this provision is generic, it

clearly encompasses international treaty law.
15

The void created by the absence of references to international agreements or

treaties in Canada's written Constitution has largely been filled by judicial

development of the unwritten Constitution,
16

 as will be seen below.

There are no explicit references to customary international law or the law of

nations in Canada's written Constitution. However, section 11(g) of the

Canadian Charter of Rights and Freedoms implicitly references customary

international law when it refers to offences at ‘international law’.
17

 Further, the

preamble to the Constitution Act 1867 provides that Canada shall have ‘a

Constitution similar in principle to that of the United Kingdom’. As will be

explored below, this has generally been interpreted to mean that customary

international law has a status in Canadian law similar to that which it enjoys in

British law.

The only reference to general principles of law in Canada's written Constitution

is found in section 11(g) of the Canadian Charter of Rights and Freedoms,

which prohibits criminal convictions for acts that were not, inter alia, ‘criminal

according to the general principles of law recognized by the community of

nations’ at the time of their commission. This formulation was intended to

reflect the wording used in the parallel protection found in the International

Covenant on Civil and Political Rights.
18

 Canada's unwritten Constitution also

contains no rules specifically addressing the domestic legal status of general

principles of international law. It has been suggested that there is no need for

such rules, as general principles by definition originate in domestic legal

systems.
19

There are no express references in Canada's written Constitution to ‘soft-law’

sources of international law, such as the decisions of international tribunals or

declarative resolutions of the United Nations General Assembly. The Canadian

courts have, however, on occasion made reference to the significance and role

of such sources in domestic law in a manner that may be considered to form

part of Canada's unwritten Constitution. For example, with respect to the

decisions of international tribunals, the Supreme Court of Canada has made the

following observation regarding the weight to be attributed in domestic courts



to decisions of the International Criminal Tribunal for the Former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR):

Though the decisions of the ICTY and the ICTR are not binding upon
this Court, the expertise of these tribunals and the authority in respect of
customary international law with ���S���������� which they are vested suggest
that their findings should not be disregarded lightly by Canadian courts
applying domestic legislative provisions, such as ss. 7(3.76) and 7(3.77)
of the �&�U�L�P�L�Q�D�O���&�R�G�H, which expressly incorporate customary
international law.20

While the Court thus held that the decisions of these international tribunals
were not binding, it did find that differences between those decisions and the
Court's own prior jurisprudence ‘warrant[ed] reconsideration’ of the latter.21

Some members of the Supreme Court of Canada have expressed similar views
with respect to the domestic legal relevance of the ‘teachings of…publicists’.22

In �5���Y���)�L�Q�W�D,23 La Forest J, writing for himself and two other members of the
Court, observed as follows:

[Learned writers] render valuable service in helping to create the opinion
by which the range of the consensus of civilized nations is enlarged.
But…in many instances their pronouncements must be regarded rather
as the embodiments of their views as to what ought to be…than the
enunciation of a rule or practice as universally approved or assented
to.24

This ‘persuasive but non-binding’ approach is applied by Canadian courts not
only to the material sources of international law enumerated in section 38(1)(d)
of the ICJ Statute, but also to soft-law more generally. A recent illustration of
this may be found in �'�H�O�O���&�R�P�S�X�W�H�U���&�R�U�S�����Y���8�Q�L�R�Q���G�H�V���F�R�Q�V�R�P�P�D�W�H�X�U�V�� 25

where the majority stated that the UNCITRAL Model Law on International
Commercial Arbitration26 was ‘a non-binding document that the United
Nations General Assembly has recommended that states take into
consideration’ and that ‘Canada has made no commitment to the international
community to implement’.27 Nevertheless, as the Québec legislation provided
that its interpretation should take into consideration, where applicable, the
Model Law, the majority concluded that ‘international thinking’ reflected in the
Model Law was also a ‘formal source’ for interpreting the Québec legislation.28

Finally, rules of construction applicable to the Canadian Charter of Rights and
Freedoms also call for consideration of the judgments of international tribunals
and soft-law sources of international human rights law, a development that will
be considered further in sections 4.3 and 4.4 below.
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The constitutions of Canada's provinces are embedded in the written and
unwritten Constitution of Canada itself.���� There are no specific references to
international law in the provincial constitutional aspects of Canada's written
constitution. However, the provinces are affected by those aspects of Canada's
unwritten Constitution that address matters relating to international law.

Canada's written Constitution is virtually silent with respect to federal authority
over matters concerning international law. One arguable exception to this is
found in the Letters Patent of 1947, by which all of the King's prerogative
powers in respect of Canada were delegated to the Governor-General.���� It is
widely considered that this delegation comprised the foreign affairs power,����

including the treaty-making power, in respect of Canada as a whole.���� This
position is contested by the province of Québec, which claims power to
conclude international agreements in (p.123) areas assigned to exclusive
provincial legislative jurisdiction under section 92 of the Constitution Act
1867.���� In practice, however, the federal executive alone concludes
international treaties.����

Mention should be made of the federal Department of Foreign Affairs and
International Trade Act.���� Section 10 of that Act gives the Minister of Foreign
Affairs the power to conduct Canada's foreign affairs, including the power to
conduct and manage international negotiations as they relate to Canada,
coordinate Canada's international economic relations, and ‘foster the
development of international law and its application in Canada's external
relations’.���� Similarly, section 10(1) of the federal Extradition Act empowers
the Minister of Foreign Affairs, with the agreement of the Minister of Justice, to
‘enter into a specific agreement with a State or entity for the purpose of giving
effect to a request for extradition in a particular case’.����

With respect to treaty performance (where this requires the enactment of
implementing legislation), such legislation must be enacted by either
Parliament, or the provincial legislatures, or both, depending on whether the
subject-matter of the treaty falls within the legislative competence of Parliament
or the provincial legislatures, respectively, as established in the Constitution Act
1867. This requirement is explored in greater detail in section 2.2 below.

2. Treaties and Other International Agreements

In Canada, the debate regarding the legally binding effect of treaties has been
considered in the context of international human rights, particularly in the
context of the Canadian Charter of Rights and Freedoms,���� which is the
legislative implementation of Canada's international human rights treaty
commitments.���� (p.124) In a dissent in Re Public Service Employee Relations



Act, Dickson CJ expressed a point of view that set the tone for resorting to
international law in Canada:

The Charter conforms to the spirit of this contemporary international
human rights movement, and it incorporates many of the policies and
prescriptions of the various international documents pertaining to human
rights. The various sources of international human rights law—
declarations, covenants, conventions, judicial and quasi-judicial
decisions of international tribunals, customary norms—must, in my
opinion, be relevant and persuasive sources for interpretation of the
Charter's provisions…The content of Canada's international human
rights obligations is, in my view, an important indicia of the meaning of
the ‘full benefit of the Charter's protection.’ I believe that the Charter
should generally be presumed to provide protection at least as great as
that afforded by similar provisions in international human rights
documents which Canada has ratified…In short, though I do not believe
the judiciary is bound by the norms of international law in interpreting
the Charter, these norms provide a relevant and persuasive source for
interpretation of the provisions of the Charter, especially when they
arise out of Canada's international obligations under human rights
conventions.64

In this statement, Dickson CJ draws a distinction between two categories of
international legal instruments: (1) those that, while not necessarily binding
upon Canada as a question of law, fit generally into the category of
contemporary international human rights law, (2) and those that actually bind
Canada as a matter of international law.65 The first category includes treaties
such as the European Convention on Human Rights and the American
Convention on Human Rights; declarations and other inherently non-binding
norms,66 such as the Universal Declaration of Human Rights,67 the Helsinki
Final Act, and other documents of the Organization for Security and Co-
operation in Europe, the Standard Minimum Rules for the Treatment of
Prisoners, the Declaration on the Rights of Persons Belonging to National or
Ethnic Religious and Linguistic Minorities, and the UN Declaration on the
Rights of Indigenous Peoples. Such non-binding or ‘soft-law’ norms are said to
be relevant and persuasive to the interpretation of the Charter because they are
sources of comparative law, not international law proper.68 Canadian courts
have a long tradition of referring to comparative law sources. Where
fundamental rights are concerned, there has been a particular affinity for the 
(p.125) case-law of the US courts with respect to that country's Bill of Rights,

which predates the Canadian Charter.

The second category identified by the Chief Justice—instruments that are
legally binding upon Canada—includes instruments such as the International
Covenant on Civil and Political Rights, the International Convention on the
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